        

THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA
MAX WEISS, LEZLEY HOLMES,
SEBASTIEN TARDIFF, and JOHN
MACZYNSKI, et al., individually and on
behalf of all others similarly situated,
Plaintiffs,
v.
SUNPOWER CORPORATION,
Defendant.

:
: Case No. 21CV384151
:
:
:
:
:
:
:
:
:
:
:

SETTLEMENT AGREEMENT
Plaintiffs Max Weiss, Lezley Holmes, Sebastien Tardiff, and John Maczynski
(collectively, “Plaintiffs”) and Defendant SunPower Corporation (“SunPower”), stipulate and
agree, pursuant to the terms of this Settlement Agreement (the “Settlement Agreement,”
“Settlement,” or “Agreement”), to settle, resolve, and compromise the claims asserted by
Plaintiffs, individually and acting as class representatives for the Settlement Class defined below,
against SunPower in the above-captioned lawsuit. Plaintiffs and SunPower are referred to
collectively as the “Parties” and each individually as a “Party.” This Agreement is made and
entered into by the Parties as of June 30, 2021, and was modified by agreement of the Parties on
October 21, 2021.
WHEREAS, Plaintiffs and the Settlement Class allege claims against SunPower for
damages and other relief arising from the sale and performance of SunPower photovoltaic modules
with certain factory-integrated Generation 3.0 microinverters (the “Subject Microinverters” as
further defined below) that were produced by SunPower from approximately July 2015 to

        

December 2016 and sold for residential use (the “Covered Solar Modules” as further defined
below);
WHEREAS, Plaintiffs’ Complaint in this Litigation asserts various claims for breach of
express and implied warranties, violations of consumer protection statutes, negligence, unjust
enrichment, as set forth in the Complaint, a copy of which is attached to this Agreement as Exhibit
A;
WHEREAS, prior to filing their Complaint in this Litigation, Plaintiffs and Class Counsel
conducted a thorough investigation of the facts and law relating to the matters alleged in the
Litigation;
WHEREAS, SunPower disputes and denies the claims and conduct alleged by Plaintiffs in
the Complaint in the Litigation, disputes and denies any fault, wrongdoing, illegal conduct, or
liability whatsoever on its part, and asserts numerous defenses to liability, damages, and to class
certification;
WHEREAS, the Parties engaged in extensive, rigorous, complex, and arm’s-length
negotiations regarding this Settlement over an extended period of time via an agreed-upon
alternative dispute resolution (“ADR”) process, and the Settlement was finally achieved only after
ADR-related discovery and two full-day mediation sessions overseen by Hon. Ronald Sabraw
(Ret.) of JAMS, interspersed and followed by numerous telephonic conferences with and/or
between the Parties and the mediator;
WHEREAS, without conceding that their claims lack merit, Plaintiffs and their counsel
have concluded following the Parties’ exhaustive ADR process that it is in the best interests of
Plaintiffs and the Settlement Class to settle the litigation on the terms set forth herein, and that the
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terms of this Agreement are fair, reasonable, adequate, and in the best interests of Plaintiffs and
the Settlement Class;
WHEREAS, without conceding any liability or wrongdoing whatsoever or any lack of
merit in its defenses, SunPower considers it desirable to enter into this Agreement to resolve the
claims and avoid further time, expense, and disruption to its business caused by further litigation
in this matter;
WHEREAS, the Parties agree that this Settlement Agreement shall not be deemed or
construed to be an admission, concession, or evidence of any violation of any federal or state
statute, regulation, rule, or other law, or principle of common law or equity, or any breach of
contract or warranty, or of any liability or wrongdoing by SunPower;
WHEREAS, the Parties desire and intend by this Agreement to settle finally and
completely, and effectuate a final resolution of, the claims asserted or that could have been asserted
by Plaintiffs and the Settlement Class in this Litigation regarding the Subject Microinverters and
to provide for a release of those claims as set forth below in exchange for the consideration set
forth herein;
NOW, THEREFORE, it is agreed and stipulated by the Parties, and intending to be legally
binding, that the claims asserted or which could have been asserted in this Litigation concerning
the Subject Microinverters shall be settled, compromised, and released, on their merits with
prejudice, according to the terms and conditions set forth herein and subject to court approval.
I.

DEFINITIONS
1.1

As used herein, the following terms have the meanings set forth below.

a.

The term “Authorized Claimant” means a Settlement Class Member who

does not request exclusion from the Settlement by timely opting out, and who submits a valid and
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timely Claim Form to the Settlement Administrator in accordance with the requirements set forth
in this Agreement.

b.

The term “Claim” means a claim by a Settlement Class Member via the

submission of a valid and timely Claim Form to the Settlement Administrator pursuant to the
requirements of the Settlement Agreement. There shall be a limit of one Claim per site.

c.

The term “Claimant” means a Settlement Class Member who submits a

Claim Form seeking a payment or remedy under this Settlement Agreement.

d.

The term “Claim Form” means the form approved by the Court for use by

Claimants to submit a Claim pursuant to this Settlement Agreement, substantially in the form of
Exhibit B hereto.

e.

The term “Claim Period” means the time period from the Notice Date to

the date two weeks before the Final Approval Hearing, though late Claims that are otherwise valid
may be accepted by mutual agreement of the Parties so long as it is feasible to do so.

f.

The term “Class Counsel” means Shanon J. Carson, Glen L. Abramson,

Jeff Osterwise, and Amey Park of Berger Montague PC.

g.

The term “Counsel for SunPower” means Darren Cottriel and Sharyl

Reisman of Jones Day.

h.

The term “Court” means the Superior Court of the State of California, in

and for the County of Santa Clara.

i.

The term “Covered Solar Modules” means SunPower photovoltaic

modules with the factory integrated Subject Microinverters installed in them. The Covered Solar
Modules were produced by SunPower from July 2015 to December 2016 and sold for residential
use. The Covered Solar Modules were included in SunPower “Equinox” systems with panel model
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numbers SPR-E20-327-C-AC, SPRE19-320-C-AC, SPR-E18-305-C-AC, SPR-X22-360-C-AC,
SPR-X21-350-BLK-C-AC, SPR-X21-345-C-AC, SPR-X21-335-C-AC, SPR-X21-335-BLKCAC, and SPR-X20-327-BLK-C-AC. SunPower has represented to Class Counsel that there are
approximately 16,981 residential sites where the Covered Solar Modules are believed to be
installed, which sites will be set forth in the information that SunPower will furnish to the
Settlement Administrator in accordance with the terms of this Settlement Agreement.

j.

The term “Effective Date” means: (a) the expiration date of the time for

filing notice of any appeal from the Final Approval Order by the Court if no appeal is filed; or
(b) if an appeal is filed, the latest of (i) the date of final affirmance of that Final Approval Order,
(ii) the expiration of the time for a petition for writ of certiorari to review the Final Approval Order
if affirmed, the denial of certiorari, or, if certiorari is granted, the date of final affirmance of the
Final Approval Order following review pursuant to that grant, or (iii) the date of final dismissal of
any appeal from the Final Approval Order or the final dismissal of any proceeding on certiorari to
review the Final Approval Order that has the effect of confirming the Final Approval Order. For
the avoidance of doubt, the Effective Date shall not occur until the Court enters a Final Approval
Order and Judgment and all appeal periods have been exhausted without appeal, or any appeal or
certiorari proceedings have been resolved in a manner upholding the Final Approval Order and
Judgment.

k.

The term “Enhanced Customer Care” or “Enhanced Customer Care

Program” means a dedicated customer care program, including a dedicated customer service line,
created and maintained by SunPower to timely address Settlement Class Member inquiries made
via telephone, email, and/or mail, relating to the Subject Microinverters’ performance and to
coordinate scheduling and completing retrofits of the Subject Microinverters on a timely basis,
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with live operator support during the hours of 9:00 a.m. to 5:00 p.m. Central Time on non-holiday
business days and with responses to after-hours calls, regular mail, and emails provided within one
(1) business day. The Enhanced Customer Care Program will be established five (5) business days
after the Preliminary Approval Date and will continue until December 31, 2021. The information
for the Enhanced Customer Care Program, including the contact information for the customer
service line, will be set forth in the Settlement Notice and on the Settlement Website.

l.

The term “Final Approval Hearing” means the hearing conducted by the

Court to determine whether to grant final approval of this Settlement based on the fairness,
adequacy, and reasonableness of this Settlement.

m.

The term “Final Approval Order” means the Final Approval Order and

Judgment of the Court approving the Settlement and entering judgment with prejudice.

n.

The term “Litigation” means the above-captioned action.

o.

The term “Notice and Administration Costs” means the reasonable fees

and costs of the Settlement Administrator for providing notice and administration services
regarding the Settlement, administering the claim process, and performing all other settlement
administration duties as set forth in this Agreement or as ordered by the Court. Any funds allocated
herein as estimates to the Settlement Administrator but not ultimately paid to the Settlement
Administrator will be allocated to the Net Settlement Fund available to the Settlement Class.

p.

The term “Notice Date” means the date on which the Settlement

Administrator has substantially implemented the Direct Notice Plan set forth in Paragraph 4.3.2
below and as approved by the Court and shall not be later than twenty-one (21) days after the entry
of the Court’s Preliminary Approval Order.
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q.

The term “Notice of Settlement” means the Notice of Class Action

Settlement substantially in the form of Exhibit C attached hereto, subject to the approval of the
Court in its Preliminary Approval Order.

r.

The term “Notice Plan” means the notice procedures set forth in Section IV

s.

The term “Objection and Opt-Out Deadline” means the date sixty (60)

below.

days after the Notice Date.

t.

The term “Parties” means Plaintiffs and SunPower.

u.

The term “Person” or “Persons” means any individual or entity.

v.

The term “Plaintiffs” means Max Weiss, Lezley Holmes, Sebastien Tardiff,

and John Maczynski.

w.

The term “Plan of Allocation” means the plan for calculating cash

payments to be provided to Authorized Claimants based upon their Claim Form, as set forth in
Paragraph 3.3 below.

x.

The term “Preliminary Approval Date” means the date on which the Court

enters the Preliminary Approval Order.

y.

The term “Preliminary Approval Order” means the Order of the Court

preliminarily approving the Settlement. The Parties’ proposed Preliminary Approval Order, which
shall accompany Plaintiffs’ Motion for Preliminary Approval of Class Action Settlement, is set
forth as Exhibit D hereto.

z.

The term “Service Awards” means awards of up to Ten Thousand Dollars

($10,000) for each Plaintiff in consideration of their time, expenses, and services in investigating
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and prosecuting the claims and assisting Class Counsel on behalf of the Settlement Class, subject
to Court approval.

aa.

The term “Settlement Administrator” means A.B. Data, Ltd., as agreed

by counsel for the Parties and subject to Court approval, who shall administer the notice and claims
process pursuant to this Settlement Agreement and the Court’s Preliminary Approval Order, and
which firm is independent of Plaintiffs, Class Counsel, SunPower, and Counsel for SunPower.

bb.

The term “Settlement Class” means all persons in the United States who

purchased one or more Covered Solar Modules for residential use through a cash or financed
transaction from SunPower or a SunPower authorized dealer and who currently own or formerly
owned a residence on which the purchased Covered Solar Modules are installed, as well as any
current owner of any such residence. For the avoidance of doubt, the Settlement Class does not
include persons in the United States who leased Covered Solar Modules for residential use or who
currently own or formerly owned a residence on which leased Covered Solar Modules are installed.

cc.

The term “Settlement Class Member” means a member of the Settlement

Class who does not timely request exclusion from the Settlement Class pursuant to Paragraph 5.2.

dd.

The term “Settlement Fund” means the one-time non-reversionary cash

settlement payment by SunPower of Four Million Seven Hundred and Fifty Thousand Dollars
($4,750,000.00), to be maintained in an escrow account by the Settlement Administrator, plus any
interest earned thereon, as set forth below, out of which will be paid, subject to Court approval: (i)
attorneys’ fees to Class Counsel of up to one-third of the Settlement Fund (i.e., up to $1,583,333),
plus reimbursement of Class Counsel’s out-of-pocket expenses not to exceed $50,000; (ii) any
Service Award to Plaintiffs; and (iii) Notice and Administration Costs not to exceed $130,000.00.
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The balance of the Settlement Fund (the “Net Settlement Fund”) shall be used to pay the Claims
of Authorized Claimants as detailed in Paragraph 3.3 below.

ee.

The term “Settlement Payment” means a settlement payment issued to an

Authorized Claimant by the Settlement Administrator.

ff.

The term “Settlement Website” means an Internet website concerning the

Settlement utilizing the domain name, www.microinvertersettlement.com. The Settlement
Website shall be maintained by the Settlement Administrator for one (1) year following the
Effective Date. The domain name of the Settlement Website shall be included in the Notice of
Settlement and Claim Form. The Settlement Website shall provide, at a minimum: (a) information
concerning all relevant deadlines and the dates and locations of relevant Court proceedings,
including the Final Approval Hearing; (b) all contact information including the Settlement
Administrator’s email address and toll-free phone number applicable to the Settlement; (c) copies
of the Settlement Agreement, Notice of Settlement, Claim Form, Court Orders regarding this
Settlement, and other relevant Court documents, including the Motion for Attorneys’ Fees and
Expenses; (d) information concerning the submission of Claim Forms, including the ability to
submit Claim Forms electronically on the Settlement Website and by email or U.S. mail; and (e)
a Frequently Asked Questions page regarding the Settlement with content approved by the Parties.

gg.

The term “Subject Microinverter(s)” means factory-integrated Generation

3.0 microinverters with serial numbers beginning with 4140515xxxx and 4140516xxxx. The
Subject Microinverters were produced by a third-party manufacturer in 2015 and 2016 and
installed in photovoltaic modules manufactured by SunPower from July 2015 to December 2016
and sold for residential use.
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hh.

The term “SunPower” means SunPower Corporation and its subsidiaries

and affiliates, including without limitation SunPower NA and SunPower Systems, and each of
their affiliates, subsidiaries, shareholders, members, directors, officers, agents, employees,
representatives, predecessors, successors, and assigns.
II.

CERTIFICATION OF THE SETTLEMENT
APPROVAL OF THE SETTLEMENT
2.1

CLASS;

PRELIMINARY

Stipulation to Settlement Class. Solely for purposes of implementing the

Settlement, and for no other purpose whatsoever, SunPower will stipulate to and not oppose the
certification of the Settlement Class. SunPower denies that class certification would be warranted
or appropriate absent the Settlement, and its stipulation to the certification of the Settlement Class
is without prejudice to any arguments and defenses that SunPower could otherwise assert with
respect to class certification in any other context. This paragraph shall have no effect on any other
matter apart from this Litigation. In the event the Court does not either preliminarily or finally
approve this Settlement Agreement, or if the Settlement or this Agreement is terminated, cancelled,
or fails to become effective for any reason whatsoever, this stipulation shall be null and void and
the Parties shall revert to their respective positions immediately prior to the execution of this
Agreement, and SunPower reserves the right to assert all available defenses in this or any other
litigation/proceeding, including any defenses to class certification and the merits of the claims.
Under no circumstance may the Settlement or this Agreement be used as an admission or as
evidence concerning the appropriateness of class certification (or any of the claims) in this
Litigation or any other action, proceeding, matter, or arbitration against SunPower, including
without limitation any action, proceeding, matter, or arbitration brought by any third-party.
2.2

Preliminary Approval. By no later than seven (7) days after execution of this

Agreement, Plaintiffs shall file a Motion for Preliminary Approval of Class Action Settlement
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requesting entry by the Court of the Preliminary Approval Order attached hereto as Exhibit D.
Plaintiffs shall use their best efforts to file the Motion for Preliminary Approval of Class Action
Settlement on the same court day as the filing of the Complaint, and in any event shall file the
motion at the soonest possible day and time permitted by the court rules and procedures.
Subsequently, if the Court enters the Preliminary Approval Order, the Notice Plan shall be
effectuated by the Settlement Administrator in the manner set forth in this Agreement and
approved by the Court, and the Parties shall use reasonable and good faith efforts to effectuate the
Court’s final approval of the Settlement Agreement, including by filing the necessary motion papers
and appearing at any hearings set by the Court.
2.3

Settlement Valuation. The Parties agree that the potential total value of this

Settlement including: (a) the Settlement Fund as defined in Paragraph 1.1.dd.; (b) the value of the
Enhanced Customer Care Program as defined in Paragraph 1.1.k.; and (c) the value of the
accelerated retrofit program described in Paragraph 3.6, exceeds the value of the Settlement Fund
standing alone.
III.

THE SETTLEMENT FUND AND OTHER SETTLEMENT BENEFITS
3.1

Payment of Settlement Fund. SunPower shall wire $35,000 to the Settlement

Fund escrow account established by the Settlement Administrator within ten (10) business days
after the Court’s entry of the Preliminary Approval Order, which funds: (a) shall be used to cover
the anticipated costs of providing notice to the Settlement Class and any other Settlement
Administrator costs to be incurred prior to the Effective Date, and (b) shall be deducted from the
$4.75 million to be paid by SunPower under the terms of the Settlement. SunPower shall wire the
remaining $4,715,000.00 into the Settlement Fund within ten (10) business days after the Effective
Date of the Settlement. Upon payment of these amounts into the Settlement Fund, SunPower shall
have fully satisfied and discharged its financial obligation under the Settlement (except with
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respect to implementation of the Enhanced Customer Care Program and any retrofits of the Subject
Microinverters as described herein) and shall have no obligation to pay any additional amounts.
3.2

Qualified Settlement Fund. The Settlement Administrator shall establish the

Settlement Fund as a Qualified Settlement Fund within the meaning of Internal Revenue Code §
468B, as amended, and all rules and regulations thereunder, including U.S. Treas. Reg. §§ 1.468B1 to 1.468B-5, 26 C.F.R. §§ 1.468B-1 to 1.468B-5. The Settlement Administrator, as administrator
of the Settlement Fund within the meaning of Treasury Regulation §1.468B-2(k)(3), shall be solely
responsible for filing or causing to be filed all tax returns as may be necessary or appropriate
(including, without limitation, the returns described in Treasury Regulation § 1.468B-2(k)) for the
Settlement Fund. The Settlement Administrator shall also be solely responsible for causing
payment to be made from the Settlement Fund for any taxes owed with respect to the Settlement
Fund. The Settlement Administrator, as administrator of the Settlement Fund within the meaning
of Treasury Regulation § 1.468B-2(k)(3), shall timely make such elections as are necessary or
advisable to carry out this paragraph, including, as necessary, making a “relation back election,”
as described in Treasury Regulation § 1.468B-1(j), to cause the Qualified Settlement Fund to come
into existence at the earliest allowable date, and shall take or cause to be taken all actions as may
be necessary or appropriate in connection therewith.
3.3

Plan of Allocation. Settlement Class Members may submit a Claim Form to

receive a Settlement Payment from the Net Settlement Fund. The Net Settlement Fund shall be
distributed to Authorized Claimants pursuant to the following Plan of Allocation: all Authorized
Claimants will receive a pro rata payment from the Net Settlement Fund in proportion to the total
number of Covered Solar Modules originally installed on their residence, compared with the other
Authorized Claimants.
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3.4

Claims Procedure. Settlement Class Members who wish to submit a Claim must

complete, sign (by hard copy or electronic signature), and submit a Claim Form to the Settlement
Administrator within the Claim Period. The Claim Form shall be signed under penalty of perjury
attesting to all of the following:
a.

the Claimant either (i) purchased through a cash or financed transaction a

SunPower residential solar system containing the Covered Solar Modules with the Subject
Microinverters and currently owns or formerly owned the residence on which the purchased
Covered Solar Modules are installed, or (ii) currently owns such residence;
b.

the complete address of the residence / site where the SunPower Covered

Solar Modules were installed;
c.

the number of Covered Solar Modules (i.e., the number of solar panels) in

the Claimants’ system; and
d.

the Claimant experienced (i) lost or reduced power production from their

Covered Solar Modules, (ii) property damage to their residence / site due to repair or replacement
of the Subject Microinverters in the Covered Solar Modules, and/or (iii) loss of solar renewable
energy credits or other financial incentives.
3.4.1

Submission of Claims Forms. Claim Forms can be submitted by

Settlement Class Members via U.S. mail, email, or online utilizing the Settlement Website. The
Settlement Administrator shall receive, process, and make determinations regarding the validity
of Claims as promptly as possible. The validity and amount of each Authorized Claim shall be
determined by the Settlement Administrator based upon the Claim Form and in accordance with
the terms of the Settlement. The Settlement Administrator shall be solely responsible for
reviewing, determining, and administering the amount to be paid to each Authorized Claimant.
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Beyond providing the Class List information to the Settlement Administrator as set forth below,
SunPower shall have no other obligation related to or involvement with reviewing Claims or
determining any amounts to be paid to Authorized Claimants.
3.4.2

Claim Eligibility. The Settlement Administrator shall review each Claim

Form to determine if the Claim Form is timely and complies with the requirements of the
Settlement. If information provided by a Claimant in submitting a Claim Form establishes, as
determined by the Settlement Administrator, that the Claim is ineligible for payment under the
Settlement for any reason, then the Settlement Administrator shall deny the Claim; provided,
however, that the Settlement Administrator shall inform the Claimant of the denial in writing by
mail and/or email and provide that Claimant with at least one further opportunity to establish his
or her eligibility for payment under the Settlement. All Authorized Claimants shall be paid in
accordance with the terms of the Settlement Agreement. The decisions of the Settlement
Administrator as to Claim eligibility shall be final.
3.4.3

Opportunity to Cure Deficient Claims. Claimants who timely submit a

Claim that is deemed incomplete or deficient by the Settlement Administrator for any reason shall
be given at least one opportunity to correct the deficiency within thirty (30) days of mailing and/or
emailing of the notice of deficiency by the Settlement Administrator.
3.4.4

Payment to Authorized Claimants. The Settlement Administrator shall

provide Class Counsel and Counsel for SunPower on a weekly basis with an emailed status report
reporting the total number of Claim Forms received and the total number of Covered Solar
Modules covered by the submitted Claim Forms. Within thirty (30) days after the Effective Date
or as soon as practicable, the Settlement Administrator shall calculate and issue Settlement
Payments to all Authorized Claimants.
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3.4.5

Request for Accounting. The Settlement Administrator shall provide Class

Counsel and Counsel for SunPower with a full and complete accounting of any monies and/or
payments pursuant to this Agreement upon request at any time.
3.4.6

Check-Cashing Period for Settlement Payments. All checks issued by

the Settlement Administrator to Authorized Claimants shall remain valid for 180 days. Any check
sent to an Authorized Claimant that is not cashed within 180 days shall be void. The Settlement
Administrator may send check-cashing reminders by mail and/or email and/or may call Authorized
Claimants who were sent but who have not yet cashed their check, to remind them to cash their
checks, and may issue replacement checks if an Authorized Claimant provides reasonable proof
of a lost or misplaced check. The Settlement Administrator shall be solely responsible for
addressing and resolving any unclaimed or abandoned property filings arising from or relating to
the Settlement Fund. While it is anticipated that all Settlement Payment checks will be cashed or
deposited, if there are any funds remaining in the Net Settlement Fund due to uncashed checks
after the time period for cashing checks has expired (including the time period for cashing any
reissued checks), then such unused funds shall be distributed to GRID Alternatives, subject to the
Court’s approval. This cy pres recipient meets the requirements of Code Civ. Proc., § 384.
Specifically, the Parties have chosen GRID Alternatives because it is a non-profit charitable
organization dedicated to building community-powered solutions to advance economic and
environmental justice through renewable energy, including bringing solar energy to
disenfranchised communities. The Parties and their counsel do not have an interest in this
charitable organization.
3.4.7

Settlement Administrator Accounting. The Settlement Administrator

shall maintain a complete and accurate accounting of its receipts, expenses, costs, and payments
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made pursuant to this Agreement which shall be made available on reasonable notice at any time
to Counsel for SunPower and Class Counsel. All such non-disputed costs and expenses shall be
paid out of the Settlement Fund prior to payment of Authorized Claims.
3.4.8

No Liability for Claims Administered Pursuant to Agreement. No

Person shall have any claim against SunPower, Counsel for SunPower, Plaintiff, Class Counsel,
and/or the Settlement Administrator (or any of its vendors) based on any determinations,
distributions, actions taken or not taken, or awards made, with respect to this Settlement, so long
as each of these individuals and entities acts in accordance with the Settlement Agreement, the
Preliminary Approval Order, and the Final Approval Order.
3.5

Implementation of Enhanced Customer Care Program. Beginning three (3)

business days after the Preliminary Approval Date, SunPower shall implement the Enhanced
Customer Care Program which shall remain operative until December 31, 2021.
3.6

Retrofitting of Subject Microinverters. Prior to this Settlement and

commencement of this litigation, SunPower has been retrofitting the Covered Solar Modules to
replace the Subject Microinverters. As of June 10, 2021, SunPower has replaced all Subject
Microinverters at approximately 15,822 of the approximately 16,981 residential sites at issue
where the Covered Solar Modules were installed. Pursuant to this Agreement, SunPower has
agreed to a schedule to complete the replacement of the remaining Subject Microinverters at each
residential site at issue where they were installed. SunPower shall, by June 30, 2021,1 replace with

1

The Parties agree this deadline is subject to reasonable extension due to circumstances related to
(a) COVID-19; (b) a lack of site access, including a consumer’s unwillingness to allow site access
or provide reasonable schedule availability, whether due to COVID-19 concerns or otherwise;
(c) SunPower’s inability to reach a customer to schedule corrective action after three (3)
documented attempts; (d) a consumer otherwise declines corrective action; (e) lack of cooperation
or responsiveness by dealer or contractor in scheduling / completing retrofit for reasons beyond
SunPower’s control; or (f) the Covered Solar Modules no longer exist at the site.
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new microinverters all Subject Microinverters at the remaining residential sites at issue, regardless
of whether the Subject Microinverters are exhibiting any underperformance. SunPower’s
obligation to complete the replacement within the time described above is subject to the customer
cooperating and providing SunPower’s authorized service personnel access to the site and
reasonable scheduling windows for dates/times for SunPower to complete the replacement work,
and subject to the other exceptions stated in footnote 1.
IV.

SETTLEMENT ADMINISTRATION AND NOTICE PLAN
4.1

Settlement Administrator Duties to Protect Personal Information. The

Settlement Administrator shall:
4.1.1

Enter into a confidentiality and non-disclosure agreement (“Confidentiality

Agreement”) with SunPower in connection with and to cover the information SunPower is to
furnish to the Settlement Administrator under this Settlement Agreement;
4.1.2

Use personal information acquired as a result of this Agreement solely for

purposes of notice and administering the Settlement and shall not cause any personal data disclosed
to it to be disclosed, sold, leased, rented or otherwise monetized as set forth in the Confidentiality
Agreement and as set out under applicable data protection laws;
4.1.3

Take security measures consistent with the Confidentiality Agreement and

applicable laws, regulations, and industry standards to prevent unauthorized access to personal
information and the loss, destruction, falsification, and leakage of personal information, including
in connection with the transmission of such information;
4.1.4

If outsourcing the handling of personal or confidential information, ensure

that outsourced companies are subject to a written agreement requiring that they take steps to
ensure the appropriate management of the information consistent with the obligations set out in
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the Confidentiality Agreement and this Settlement Agreement, including Sections 4.1.1 and 4.1.2
above;
4.1.5

Respond immediately with appropriate measures when necessary to correct,

withdraw, stop using, or expunge incorrect or inadvertently disclosed information;
4.1.6

Within sixty (60) days after the conclusion of the administration of this

Settlement as confirmed in writing by Counsel for SunPower and Class Counsel, destroy,
anonymize or otherwise render unreadable, all personal information obtained in connection with
this Settlement in a manner most likely to guarantee that such information is not accessed or
otherwise obtained by unauthorized Persons.
4.2

Neither SunPower, Counsel for SunPower, Plaintiffs, nor Class Counsel shall have

any responsibility or liability for any personal information transmitted to the Settlement
Administrator pursuant to this Agreement, and no Person shall have any claim against any of these
persons or entities for the intentional or unintentional disclosure or release of personal information
transmitted to the Settlement Administrator pursuant to this Agreement.
4.3

Notice Plan. The Notice Plan shall be effectuated by the Settlement Administrator

as detailed below, and proceed as follows:
4.3.1

Provision of Class List and Related Information. Within five (5) business

days after the Preliminary Approval Date, SunPower shall provide the Settlement Administrator
on a confidential basis subject to a Confidentiality Agreement and appropriate transfer safeguards,
the following information and data: (a) all Settlement Class Member information necessary to
provide notice and administer claims (including name, full address, email, telephone number, date
of commission, number of panels), that is available to SunPower from its records; (b) a list of
addresses of the approximately 16,981 residential sites with Covered Solar Modules; and (c)
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whether SunPower has already retrofitted a residential site’s Covered Solar Modules to replace the
Subject Microinverters, and if so, the date the retrofit was completed.
4.3.2

Direct Notice. The Notice of Settlement and an individualized Claim Form

with prepopulated information for each Settlement Class Member shall be disseminated to the
Settlement Class by first-class postage pre-paid U.S. Mail and email (to the extent an email address
is available). Prior to mailing the Notice of Settlement, the Settlement Administrator will update
Settlement Class Members’ addresses using the National Change of Address database. Any mailed
Notices returned as undeliverable will be re-mailed to any forwarding address provided or located
through skip tracing.

SunPower will cooperate in good faith with reasonable requests for

information made by the Settlement Administrator in performing its duties.
4.3.3

Settlement Website. On or before the Notice Date, but after the Preliminary

Approval Date, the Settlement Administrator shall implement the Settlement Website.
4.3.4

Toll-Free Number for Settlement Administrator. On or before the Notice

Date, but after the Preliminary Approval Date, the Settlement Administrator shall implement a
toll-free telephone number that will provide Settlement Class Members with information about the
Settlement and that will direct them to the Settlement Website, as well as information regarding
the Enhanced Customer Care Program.
4.4

Proof of Compliance with Notice Plan. The Settlement Administrator shall

provide Class Counsel and Counsel for SunPower with a declaration detailing its compliance with
the Notice Plan, to be filed with Plaintiffs’ Motion for Final Approval of Class Action Settlement.
4.5

Requests for Notice and Claim Forms. The Settlement Administrator shall

provide through mail or email the Notice of Settlement and Claim Form to any Person requesting
them during the Claim Period.
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4.6

SunPower’s Dealings with Settlement Class Members. If the Enhanced

Customer Care Program (or any SunPower customer service program) team member is contacted
any time during the Claim Period by a Settlement Class Member regarding the subject-matter of
this Settlement, including the performance of the Covered Solar Modules or the Subject
Microinverters, SunPower shall provide that person with the name and contact information of the
Settlement Administrator, the domain name of the Settlement Website, and the toll-free number
regarding the Settlement.
4.7

Settlement Administrator Database. The Settlement Administrator shall

maintain and preserve records of all of its activities, including logs of all telephone calls, emails,
mailings, visits to the Settlement Website, and all other contacts with actual and potential
Settlement Class Members, in a computerized database with readily retrievable records and in a
manner that complies with all applicable laws. The database shall also include a running tally of
the number of and types of materials mailed or disseminated by the Settlement Administrator. The
Settlement Administrator shall provide Class Counsel and Counsel for SunPower with weekly
status reports beginning on the Notice Date and continuing until the end of the check-cashing
period, summarizing all statistics and actions taken by the Settlement Administrator in connection
with administering the Settlement, in a format acceptable to the Parties.
V.

OPT-OUTS AND OBJECTIONS
5.1

Receipt and Handling by Settlement Administrator. The Settlement

Administrator shall scan and send electronic copies of all objections and requests for exclusion to
Class Counsel and Counsel for SunPower as soon as they are received. At the time of filing of the
Motion for Final Approval of Class Action Settlement, the Settlement Administrator will file a
declaration identifying all Persons who requested exclusion from the Settlement and attaching all
objections.
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5.2

Requests for Exclusion.
5.2.1

A Settlement Class Member may submit a request for exclusion from (i.e.,

they may “opt-out” of) the Settlement. A Settlement Class Member who submits a request for
exclusion cannot object to the Settlement and cannot receive a Settlement Payment under the
Settlement.
5.2.2

To validly request exclusion from the Settlement Class, a member of the

Settlement Class must mail the Settlement Administrator a written request to opt out, postmarked
by the Objection and Opt-Out Deadline and stating, “I wish to exclude myself from the Settlement
Class in the SunPower Class Action Settlement” (or substantially similar clear and unambiguous
language). That written request shall contain the Settlement Class Member’s printed name. The
request for exclusion must contain the actual written signature of the Settlement Class Member
seeking exclusion. No Settlement Class Member may opt out by a request for exclusion signed by
an actual or purported agent or attorney acting on behalf of the Settlement Class Member or a
group of Settlement Class Members. Requests for exclusion cannot be made on an aggregated,
group or class basis.
5.2.3

Any Settlement Class Member who does not submit a valid and timely

written request for exclusion as provided herein shall be bound by this Settlement Agreement, the
releases herein, as well as all subsequent proceedings, orders, and judgments in this Litigation.
5.2.4

A member of the Settlement Class who opts out can, on or before the date

of the Final Approval Hearing, withdraw their request for exclusion by submitting a written or
emailed request to the Settlement Administrator stating their desire to revoke their request for
exclusion and containing their actual written signature or electronic signature.
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5.2.5

Any statement or submission purporting or appearing to be both an

objection and opt-out shall be treated as a request for exclusion.
5.2.6

No later than one week after the Objection and Opt-Out Deadline, the

Settlement Administrator shall provide to Class Counsel and Counsel for SunPower a complete
list of opt-outs, together with copies of the opt-out requests and any other related information,
including such information to allow SunPower to identify the individual in its records.

5.3

Objections.
5.3.1

Any Settlement Class Member who does not submit a written request for

exclusion may make an objection to the Settlement explaining why he or she believes that the
Settlement should not be approved by the Court as fair, reasonable, and adequate.
5.3.2

A Settlement Class Member who wishes to object in writing must mail the

Settlement Administrator a detailed written statement, postmarked by the Objection and Opt-Out
Deadline, stating the objection(s) in detail and the specific aspect(s) of the Settlement being
challenged; the specific reason(s), if any, for each such objection, and including any evidence and
legal authority supporting the Settlement Class Member’s objection.
5.3.3

That written statement shall clearly identify the case name and number, and

contain and/or attach: (i) the Settlement Class Member’s printed name; (ii) evidence showing that
the objector is a Settlement Class Member, including proof of purchase evidence showing purchase
of the Covered Solar Modules; (iii) a detailed statement of the objection and any other supporting
papers, materials, or briefs that the Settlement Class Member wishes the Court to consider when
reviewing the objection; (iv) the actual written signature of the Settlement Class Member making
the objection; and (v) a statement whether the objecting Settlement Class Member and/or his or
her counsel intend to appear at the Final Approval Hearing.
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5.3.4

A Settlement Class Member may object on his or her own behalf or through

an attorney; provided, however, that even if represented, the objector must individually sign any
written objection and all attorneys who are involved in any way in asserting the objection must be
listed on the objection.
5.3.5

Regardless of whether a Settlement Class Member submits a written

objection as described above, a Settlement Class Member may appear at the Final Approval
Hearing, either in person or through separate counsel hired at the objector’s expense, to object to
any aspect of the Settlement.
5.3.6

Any Settlement Class Member who does not comply with the foregoing

provisions shall waive and forfeit any and all rights that he or she may have to object to the
Settlement and shall be bound by all terms of this Settlement Agreement and by all proceedings,
orders and judgments in the Litigation, including but not limited to the release contained in this
Agreement and the Final Approval Order.
5.3.7

A Settlement Class Member who objects can withdraw their objection

before commencement of the Final Approval Hearing by submitting a signed written request or
email containing an electronic signature with the Court and/or to the Settlement Administrator
stating their desire to withdraw their objection.
5.3.8

Neither SunPower, Plaintiffs, Class Counsel, nor the Settlement Class

Members shall be responsible for fees, costs, or expenses related to any Settlement Class Members
who submit objections to the Settlement or related to any appeal by an objector, unless ordered by
the Court.
VI.

RELEASE OF CLAIMS AND COVENANT NOT TO SUE
6.1

Release of SunPower. Upon the Effective Date, Plaintiffs and all Settlement Class

Members, on behalf of themselves and their agents, heirs, executors, administrators, successors,
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assigns, insurers, attorneys, and representatives (the “Releasing Parties”), release and forever
discharge SunPower, its subsidiaries, affiliates, predecessors, successors, assigns and present and
former officers, directors, shareholders, employees, agents, attorneys, and representatives
(collectively, the “Released Parties”), from any and all manner of claims, liabilities, liens,
demands, actions, causes of action, obligations, monetary or economic damages, property damage,
consequential damages, debts, losses, lost production, lost solar renewable energy credits or other
solar incentives, costs, diminution in value, expenses, attorneys’ fees, or other relief of any nature
whatsoever, whether legal or equitable or otherwise, whether based in federal, state, or local law
or regulation, statutory or common law, whether now known or unknown, contingent or fixed,
accrued or not accrued, foreseen or unforeseen, including all claims that Plaintiffs or the Settlement
Class Members may now have or, absent this Agreement, may in the future have had, against the
Released Parties, that are asserted or alleged in the Complaint reasonably related to the
manufacture, advertising, marketing, distribution, sale, performance, or retrofitting of the Subject
Microinverters in the Covered Solar Modules related to the alleged defect giving rise to the
Litigation, compliance with the limited warranty(ies) applicable to the Subject Microinverters in
the Covered Solar Modules related to the alleged defect giving rise to the Litigation, or any other
matters alleged in the Complaint in the Litigation reasonably related to the Subject Microinverters,
or reasonably related to this Settlement Agreement and its implementation by the Parties or the
Settlement Administrator (“Released Claims”). The Released Claims do not include any release
of alleged personal injury claims or any release of claims regarding the Covered Solar Modules
that do not reasonably relate to the Subject Microinverters.
6.2

Upon entry of the Final Approval Order by the Court and the occurrence of the

Effective Date, Plaintiffs and all Settlement Class Members shall thereby be bound by this
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Settlement Agreement and all Released Claims shall thereby be conclusively settled,
compromised, satisfied, and released as to the Released Parties. The Final Approval Order shall
provide for the release by Plaintiffs and the Settlement Class of all Released Claims, effective on
the Effective Date.
6.3

Each of the Releasing Parties hereby waives any and all rights and benefits arising

out of the facts alleged or that could have been alleged in the Litigation regarding the Subject
Microinverters in the Covered Solar Modules by virtue of the provisions of Section 1542 of the
California Civil Code, which provides:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE
RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE
DEBTOR OR RELEASED PARTY.
The Releasing Parties expressly waive and relinquish all rights and benefits that they may have
under, or that may be conferred on them by, the provisions of Section 1542 of the California Civil
Code and of all similar laws of other States or territories, to the fullest extent they may lawfully
waive such rights or benefits pertaining to the Released Claims. In connection with such waiver
and relinquishment, the Releasing Parties acknowledge that they may hereafter discover claims or
facts in addition to or different from those which they now know or believe to exist with respect
to the Released Claims, but that it is their intention to hereby fully, finally, and forever settle and
release all of the Released Claims, known or unknown, suspected or unsuspected, contingent or
non-contingent, which now exist, may later exist, or heretofore have existed regarding the subject
matter of the Released Claims, without regard to the existence of or subsequent discovery of such
different or additional facts or claims concerning each of the Released Parties.
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6.4

Plaintiffs and the Settlement Class Members shall not commence or authorize any

judicial or administrative action or proceeding, other than as expressly provided for in this
Agreement, against the Released Parties, or any of them, in either their personal or corporate
capacity, or against third parties such as dealers or distributors that sold or marketed the Covered
Solar Modules, with respect to any claim, matter, or issue that reasonably arises from, is based on,
or reasonably relates to any alleged loss, harm, or damages allegedly caused by the Released
Parties, or any of them, in connection with the Released Claims and agree that this Agreement
shall be a complete bar to any such action. Nothing in this Section shall be construed to release,
waive or otherwise preclude actions or claims against third parties, including dealers or
distributors, which actions or claims are (i) unrelated to losses, harm, or damages arising from or
related to the Subject Microinverters, as defined herein, or (ii) unrelated to claims which were or
could have been raised in the Complaint. All such actions or claims are expressly and specifically
reserved.
6.5

If any Plaintiff or any Class Member violate this Section 6, whether by filing any

claim, lawsuit, arbitration, petition, administrative action, or other proceeding, SunPower reserves
its right to pursue any and all available remedies against such Plaintiff or Class Member, including
without limitation seeking an award of reasonable attorneys’ fees and expenses where available.
VII.

ATTORNEYS’ FEES, LITIGATION EXPENSES AND SERVICE AWARDS
7.1

Attorneys’ Fees and Litigation Expenses. On the date thirty (30) days before the

Objection and Opt-Out Deadline, Class Counsel will file a Motion for Attorneys’ Fees and
Expenses and may seek an award from the Settlement Fund of attorneys’ fees of up to one-third
of the Settlement Fund (i.e., $1,583,333), plus reimbursement of their expenses not to exceed
$50,000, subject to the Court’s approval. SunPower agrees not to oppose Class Counsel’s Motion
for Attorneys’ Fees and Expenses so long as it is consistent with this paragraph. If the Court
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declines to approve the Settlement, no attorneys’ fees and expenses shall be awarded or paid to
Class Counsel.
7.2

Plaintiffs’ Service Awards. In recognition of the time and efforts that Plaintiffs

dedicated to this Litigation, and the associated service to the Settlement Class, each of the Plaintiffs
may apply to the Court for a Service Award in an amount up to $10,000 each. SunPower agrees
that it will not oppose an application that does not exceed that amount, in addition to any other
benefits to which Plaintiffs are entitled by virtue of their status as a Settlement Class Member. If
the Court declines to approve the Settlement, no Service Awards or other relief shall be awarded
or paid to Plaintiffs.
7.3

Separate Court Approval of Attorneys’ Fees and Expenses and Plaintiffs’

Service Awards. The Court’s award of Class Counsel’s attorneys’ fees and expenses and
Plaintiffs’ Service Awards shall be separate from and independent of the Court’s determination of
whether to approve the Settlement and issue the Final Approval Order. It is not a condition of the
Settlement and the Final Approval Order that the Court award any particular amount of attorneys’
fees and expenses or Service Awards up to the maximum amounts provided herein.
7.4

Timing of Payment. Any Court-ordered attorneys’ fees and expenses, and Service

Awards shall be paid from the Settlement Fund by the Settlement Administrator to Class Counsel
within ten (10) business days after the Effective Date.
VIII. FINAL APPROVAL
8.1

Motion for Final Approval of Class Action Settlement. Pursuant to the schedule

set by the Court in its Preliminary Approval Order and at least twenty-one (21) days before the
Final Approval Hearing, Class Counsel shall file a motion and supporting papers requesting that
the Court grant final approval of this Settlement Agreement and for entry of a Final Approval
Order agreed to by the Parties:
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a.

Certifying the Settlement Class for settlement purposes only;

b.

Finally approving the Settlement Agreement as fair, reasonable, and

c.

Finding that the Notice Plan complied with the Due Process Clause, and

adequate;

was fair, adequate, and sufficient, as the best practicable notice under the circumstances, and
reasonably calculated to apprise Settlement Class Members of the Litigation, the Settlement
Agreement, their objection rights, and their opt-out rights;
d.

Listing all opt-outs, if any;

e.

Finding that the Class Members who have not opted out are bound the

Settlement Agreement and all of its terms;
f.

Authorizing the Parties to implement the terms of the Settlement

g.

Releasing the Released Parties from the Released Claims; and

h.

Retaining jurisdiction relating to the administration, implementation,

Agreement;

enforcement, and interpretation of the Settlement Agreement and the Final Approval Order.
IX.

OTHER TERMS AND CONDITIONS
9.1

Existing Warranties. The Settlement Agreement shall not extinguish, abrogate,

diminish, limit, or release Settlement Class Members’ warranty rights under the limited warranties
that accompanied their purchase of the Covered Solar Modules.
9.2

No Admission. SunPower expressly denies, and does not admit, any wrongdoing,

fault, liability, or damage whatsoever to Plaintiffs or the Settlement Class Members. SunPower
further denies, and does not admit, that it engaged in any unlawful conduct or violation of any laws
or statutes. SunPower states that it stands behind all of its products, including the Covered Solar
Modules at issue in the Litigation and this Settlement, as well as the terms of its Limited Warranty
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and commitment to its customers. SunPower maintains that it has meritorious defenses to
Plaintiffs’ Complaint in the Litigation, that it has fully complied with the terms with its Limited
Warranty, and that Plaintiffs and the Settlement Class have not been damaged or harmed in any
way, or at all. However, in view of the uncertainty and risk of the outcome of any litigation, the
difficulties and substantial expense and length of time necessary to defend the Litigation, the
significant distraction and interruption the Litigation would have on SunPower’s day-to-day
business, and to eliminate the burden and expense of further Litigation, SunPower wishes to settle
the Litigation and to put the claims alleged in the Litigation to rest, finally and forever, without in
any way acknowledging or admitting any wrongdoing, fault, liability, or damage to Plaintiffs or
the Settlement Class Members. The Settlement and this Agreement represent a compromise of
disputed claims and all of the Parties’ arm’s-length negotiations, discussions, and communications
in connection with or leading up to and including the Settlement, are not and shall not be construed
as admissions or concessions of any of the Parties in this Litigation or any other action, third-party
action, arbitration, proceeding, or matter, either as to any liability or wrongdoing or as to the merits
of any claim or defense regardless of whether this Agreement becomes effective as provided
herein.
9.3

Agreement Conditioned on Court Approval. This Agreement and all associated

exhibits or attachments are made for the sole purpose of settling the Litigation and are made in
compromise of disputed claims. Because this Agreement settles the Litigation on a class-wide
basis, it must receive preliminary and final approval from the Court. Accordingly, if the Court does
not enter the Final Approval Order or the Effective Date does not occur for any reason, this
Agreement shall be deemed null and void ab initio; it shall be of no force or effect whatsoever; it
shall not be referred to or used for any purpose whatsoever; nor shall this Agreement be relied
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upon, referred to, or used by any third-party for any purpose whatsoever in any separate action,
third-party action, arbitration, proceeding, or matter involving SunPower; and the negotiation,
terms, and entry of the Agreement shall remain subject to California Evidence Code Sections 1152
and any analogous federal or state court rules of evidence or substantive law.
9.4

Material Alteration of the Agreement. If the Court materially alters any of the

terms of this Agreement through the issuance of final approval and entry of the Final Approval
Order to the material and substantial detriment of Plaintiffs or SunPower, at the sole discretion and
election of any adversely affected Party, this Agreement shall be deemed null and void ab initio
and shall be of no force or effect whatsoever. To exercise this right, the Party must inform the
Court, the other Party, and the Settlement Administrator, in writing, of the exercise of this right
within ten (10) days after any such order. If a Party exercises this right, the Party exercising such
right agrees to work with the other Party in good faith to attempt to negotiate terms mutually
acceptable to both Parties and the Court that address any such material alteration.
9.5

Limit on Exclusion Requests. SunPower has the option to withdraw from the

Settlement and this Agreement if the number of Settlement Class Members who timely opt-out of
the Settlement exceeds the number agreed upon in a separate, confidential Supplemental
Agreement regarding Requests for Exclusion. In order to exercise this right if this threshold is met,
SunPower must inform Class Counsel, the Court and the Settlement Administrator, in writing, of
the exercise of this right within ten (10) days of the Objection and Opt-Out Deadline, in which
case the Settlement and this Agreement shall become void and have no further force and effect,
and may not be used as an admission or as evidence concerning the appropriateness of class
certification, as a defense to arbitration, or for any other reason, in the Litigation or any other
action, third-party action, arbitration, proceeding, or matter against SunPower; nor shall the
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Settlement and this Agreement be relied upon, referred to, or used by any third-party for any claim,
argument, defense, or purpose whatsoever in any separate action, third-party action, arbitration,
proceeding, or matter involving SunPower.
9.6

Limits on Admissibility. This Agreement and all associated exhibits or

attachments, and any and all negotiations relating to it, shall not be admissible in the Litigation,
arbitration, or any other action, arbitration, or legal or administrative proceeding, in any manner
whatsoever, except as necessary to enforce the terms of this Agreement, including to support a
defense, claim, or counterclaim based on principles of res judicata, collateral estoppel, release,
accord and satisfaction, good-faith settlement, judgment bar or reduction, or any theory of claim
or issue preclusion or similar defense, claim, or counterclaim.
9.7

Stay of Proceedings. Class Counsel and Defendant’s Counsel agree to stay all

proceedings in the Litigation, other than those proceedings necessary to carry out or enforce the
terms and conditions of the Settlement, until the Effective Date of the Settlement has occurred.
Plaintiffs and Class Counsel shall not oppose or object to SunPower seeking the stay and/or
dismissal of, and/or to oppose entry of any interim or final relief in favor of any Settlement Class
Member, in any other action, arbitration, or proceeding against any of the Released Parties which
challenges the Settlement or otherwise asserts or involves, directly or indirectly, a Released Claim.
9.8

Publicity or Media Inquiries About the Settlement. The Parties and their counsel

shall not hold any press conference or issue any press release regarding the Settlement or Litigation
except through the notice process approved by the Court. The Parties may make such disclosures
as may be required to the Court, on websites as specified in the Notice Plan, and as may be required
by law or to submit to a government agency, or as may be necessary for financial purposes
(including without limitation, tax, or audit), or to respond to inquiries by Settlement Class
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Members or investors relating to the Settlement or Litigation, or for SunPower to communicate
with its authorized dealers relating to the Settlement or Litigation. Within five (5) business days
of the Preliminary Approval Date, SunPower shall prepare and provide a written communication
to authorized dealers who sold and installed systems containing the Covered Modules informing
them of the Settlement and terms of the Settlement, as well as providing them a link to the
Settlement Website. In connection with any media inquiry or publicity concerning this Settlement
or Litigation, the Parties’ and their counsel may state that the matter has been amicably resolved
and such statements shall otherwise be limited to statements contained within the Settlement
Notice. SunPower may continue to respond to inquiries and make statements regarding the quality,
safety, and performance of its products without notice or approval of Plaintiffs or Plaintiffs’
counsel.
9.9

Non-Disparagement. To the extent permitted by law and the applicable rules of

professional conduct, the Settlement is conditioned on the agreement of Plaintiffs and their
attorneys not to disparage SunPower or its products or warranty services regarding the subject
matters of the Litigation and Settlement.
9.10

Settlement Conditioned on Court Approval. As set forth herein, because this is

a class action settlement, this Agreement must receive preliminary and final approval by the Court.
If the Effective Date is not reached as a result of the Settlement not obtaining the Court’s
preliminary or final approval, and this Agreement becomes terminated and null and void,
SunPower shall pay the Settlement Administrator’s fees and costs up until the date the Agreement
is terminated, but SunPower shall have no other monetary obligation.
9.11

Representation by Counsel. The Parties are represented by competent counsel,

and they have had an opportunity to consult and have consulted with counsel prior to executing
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this Agreement. Each Party represents that it understands the terms and consequences of entering
into this Agreement and executes it and agrees to be bound by the terms set forth herein knowingly
and voluntarily.
9.12

Mutual Cooperation. The Parties agree to cooperate with each other in good faith

to accomplish the terms of this Agreement, including the execution of such documents and such
other action as may reasonably be necessary to implement the terms of this Agreement and obtain
the Court’s final approval of the Agreement.
9.13

Representations and Warranties of Class Counsel. To the extent permitted by

law and the applicable rules of professional conduct, Class Counsel represent and warrant that they
do not have any present intention to file or encourage the filing of, nor will they file or encourage
the filing of, any lawsuit, class action, or claim of any kind against Defendant in any jurisdiction,
including other states, relating to the facts and claims alleged or that could have been alleged in
the Litigation or the Released Claims. The foregoing shall not restrict the ability of Class Counsel
to fulfill their responsibilities to Settlement Class Members in connection with the settlement
proceedings in the Litigation. To the extent permitted by law and the applicable rules of
professional conduct, Plaintiffs and Class Counsel shall not cooperate with any other lawyers who
are litigating or who wish to litigate any issue relating to the Subject Microinverters at issue in the
Lawsuit or the Covered Solar Modules. The foregoing shall not restrict the ability of Class Counsel
to fulfill their responsibilities to Settlement Class Members in connection with the settlement
proceedings in the Litigation, nor shall it restrict Class Counsel’s responsibility to respond to
orders of any court or other legal obligation.
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9.14

Notices. Unless otherwise specifically provided herein, all notices, demands, or

other communications given hereunder shall be in writing by mail or email and addressed as
follows:
To Plaintiffs and the Settlement Class:
Shanon Carson
BERGER MONTAGUE PC
1818 Market Street, Suite 3600
Philadelphia, PA 19103
scarson@bm.net
To SunPower:
Darren K. Cottriel
JONES DAY
3161 Michelson Drive, Suite 800
Irvine, California 92612-4408
Email: dcottriel@jonesday.com
9.15

Drafting of Agreement. The language of all parts of this Agreement shall be

construed as a whole, according to its fair meaning, and not strictly for or against any Party. No
Party shall be deemed the drafter of this Agreement. The Parties acknowledge that the terms of
this Agreement are contractual and are the product of negotiations between the Parties and their
counsel. Each Party and its counsel cooperated in the drafting and preparation of this Agreement,
and this Agreement shall not be construed against any Party because of their role in drafting it.
9.16

Governing Law. This Agreement and the Exhibits hereto will be construed and

enforced in accordance with, and governed by, the substantive laws of the State of California,
without giving effect to the choice-of-law principles of that or any other state.
9.17

Modification. This Agreement may not be changed, altered, or modified, except in

writing and signed by all Parties hereto. The Agreement may not be discharged except by
performance in accordance with its terms or by a writing signed by the Parties hereto.
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9.18

No Assignment of Claims. Except as may have resulted from the sale of a property

on which Covered Solar Modules were installed, the Releasing Parties hereby represent and
warrant that they have not heretofore assigned, transferred, pledged, sold, or otherwise
encumbered or conveyed to any person or entity any claim that is the subject of this Settlement
Agreement or any part or portion hereof.
9.19

Binding on Agents, Successors, and Assigns. This Agreement is binding on and

shall inure to the benefit of Plaintiffs, the Settlement Class Members, the Released Parties, and
their respective agents, employees, representatives, officers, directors, parents, subsidiaries,
assigns, heirs, executors, administrators, and successors in interest.
9.20

No Third-Party Beneficiaries. Except for the express, intended beneficiaries as

set forth in this Agreement, including the Settlement Class Members, there shall be no third-party
beneficiaries to this Agreement.
9.21

Taxes. Plaintiffs, Settlement Class Members, sand Class Counsel shall be

responsible for paying any federal, state, and local taxes that may be due, if any, on account of the
amount of any payment that they individually receive pursuant to this Agreement.
9.22

Extensions of Time. The Parties may agree in writing upon a reasonable extension

of time for deadlines and dates reflected in this Settlement Agreement, without further notice
(subject to Court approval for any extensions of Court dates).
9.23

Fees And Costs. Except as otherwise provided in this Agreement, each side shall

bear its or their own fees and costs in connection with the Litigation and this Settlement.
9.24

Integration. This Agreement and its Exhibits contain the entire agreement between

the Parties relating to the Settlement, and all prior or contemporaneous agreements,
understandings, representations, and statements, whether oral or written and whether by a Party or
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its counsel, are merged herein. Each Party represents and warrants that it is not relying on any
representation not expressly included in this Agreement. No rights hereunder may be waived
except in writing.
9.25

Subheadings. Subheadings in this Agreement are for the purpose of clarity only

and are not intended to modify the terms of this Agreement’s text, which are controlling.
9.26

Exhibits. All of the exhibits attached hereto are hereby incorporated by reference

as though fully set forth herein. Notwithstanding the foregoing, in the event that a conflict or
inconsistency exists between the terms of this Agreement and the terms of any exhibit hereto, the
terms of this Agreement shall prevail.
9.27

Waiver. The waiver by any party to this Agreement, of any breach of its terms shall

not be deemed or construed to be a waiver of any other breach of this Agreement, whether prior,
subsequent, or contemporaneous.
9.28

Signatures. Each Person executing this Agreement on behalf of any Party warrants

that such Person has the authority to do so. This Agreement shall be binding upon, and inure to the
benefit of, the agents, heirs, executors, administrators, successors, and assigns of the Parties.
9.29

Counterparts. This Agreement may be executed in any number of counterparts,

including by electronic signature or DocuSign, each of which shall be deemed to be an original.
All counterparts shall constitute one Agreement, binding on all Parties hereto, regardless of
whether all Parties are signatories to the same counterpart, but the Agreement will be without effect
until and unless all Parties to this Agreement have executed a counterpart.
IT IS HEREBY AGREED BY THE PARTIES AND CLASS COUNSEL.
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On Behalf of Plaintiffs:

On behalf of SunPower:
SUNPOWER CORPORATION

Max Weiss

By:
Name:
Title:

Sebastien Tardif

John Maczynski

Lezley Holmes

BERGER MONTAGUE PC

Shanon J. Carson
Glen Abramson
Jeff Osterwise
Amey Park
BERGER MONTAGUE PC
1818 Market Street, Suite 3600
Philadelphia, PA 19103
Tel.: (215) 875-4656
scarson@bm.net
gabramson@bm.net
josterwise@bm.net
apark@bm.net
Attorneys for Plaintiff and the Proposed
Settlement Class
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On Behalf of Plaintiffs:

On behalf of SunPower:
SUNPOWER CORPORATION

Max Weiss

By:
Name: Regan MacPherson
Title: EVP & Chief Legal Officer

Sebastien Tardif

John Maczynski

Lezley Holmes

BERGER MONTAGUE PC

Shanon J. Carson
Glen Abramson
Jeff Osterwise
Amey Park
BERGER MONTAGUE PC
1818 Market Street, Suite 3600
Philadelphia, PA 19103
Tel.: (215) 875-4656
scarson@bm.net
gabramson@bm.net
josterwise@bm.net
apark@bm.net
Attorneys for Plaintiff and the Proposed
Settlement Class
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SETTLEMENT AGREEMENT
EXHIBIT A

1
2
3
4
5

E-FILED
7/9/2021 11:14 AM
Clerk of Court
Superior Court of CA,
County of Santa Clara
21CV384151
Reviewed By: R. Walker

Sophia M. Rios, SBN 305801
BERGER MONTAGUE PC
401 B Street, Suite 2000
San Diego, CA 92101
Tel: (619) 489-0300
srios@bm.net

6

Attorney for Plaintiffs and the Proposed Classes

7

[Additional Counsel listed on Signature Page]

8

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SANTA CLARA

9
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1

Plaintiffs Max Weiss, Lezley Holmes, Sebastien Tardif, and John Maczynski

2

(collectively, “Plaintiffs”), individually and on behalf of all others similarly situated,

3

through their undersigned counsel, file this Class Action Complaint (the “Complaint”)

4

against Defendant SunPower Corporation (“SunPower” or “Defendant”).

5

In support thereof, Plaintiffs allege upon personal knowledge as to themselves and

6

their own acts, and, as to all other matters, upon information and belief and the

7

investigation of their counsel, as follows:

8

I.

9

INTRODUCTION
1.
This case arises out of an alleged defective component in certain residential

10

solar panel modules with factory-integrated Generation 3.0 microinverters manufactured

11

by or for SunPower through December 2016 (the “Solar Modules”). The component at

12

issue is a certain capacitor produced by a third-party manufacturer that was integrated as

13

part of the Generation 3.0 microinverters used in the Solar Modules for a period of time

14

from July 2015 through December 2016. The Solar Modules impacted or potentially

15

impacted by the affected Generation 3.0 microinverters include certain of SunPower’s

16

“Equinox” systems, including panel model numbers SPR-E20-327-C-AC, SPR-E19-320-

17

C-AC, SPR-E18-305-C-AC, SPR-X22-360-C-AC, SPR-X21-350-BLK-C-AC, SPR-

18

X21-345-C-AC, SPR-X21-335-C-AC, SPR-X21-335-BLK-C-AC, and SPR-X20-327-

19

BLK-C-AC.

20

2.

The Solar Modules contain photovoltaic cells made from silicon that

21

transform incoming sunlight into electricity rather than heat. Solar photovoltaic cells

22

consist of a positive and a negative film of silicon placed under a thin slice of glass. As

23

the photons of the sunlight beat down upon these cells, they knock the electrons off the

24

silicon. The negatively charged free electrons are preferentially attracted to one side of

25

the silicon cell, which creates an electric voltage that can be collected and channeled. The

26

electricity produced at this stage is DC (direct current) that must be converted to AC

27

(alternating current) to be suitable for residential use.

28
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1

3.

Microinverters play an essential role in the solar module system. The

2

microinverter converts that DC power to AC power, which can be used to power

3

customers’ homes and potentially exchanged with a local utility for credits.

4

4.

Each SunPower Solar Module that is the subject of this Complaint consists

5

of, among other things, a solar panel and a microinverter. The degradation of the

6

microinverter, or any component of the microinverter, adversely impacts the panel’s

7

performance, as the module fails to convert solar-generated DC power into AC power at

8

the expected production level.

9

5.

Plaintiffs allege on information and belief that the Solar Modules at issue in

10

this complaint are defective in that the factory-integrated microinverters within the

11

modules degrade and intermittently cease to function at the expected production level

12

within a few years of installation, long before the end of their claimed useful life, and

13

long before the end of the 25-year period that SunPower promises that the Solar Modules

14

will be free from defects.

15

6.

Plaintiffs allege on information and belief that SunPower knew or should

16

have known of the microinverter defect before the Solar Modules were sold to Plaintiffs

17

and other Class members, and SunPower failed to timely correct the defect or disclose it

18

to Plaintiffs and the Class.

19

7.

Plaintiffs allege on information and belief that SunPower internally referred

20

to this specific microinverter defect as the “Ironman Issue.” SunPower began to offer

21

replacement microinverters to customers who raised underperformance issues with the

22

dealer or SunPower and proactively replaced microinverters in systems exhibiting

23

underperformance. A SunPower customer service representative has admitted that

24

Generation 3.0 microinverters suffer “a product issue that effected communication and

25

degradation of performance” that warrants “[p]roactive replacement” of the

26

microinverters.

27

8.

28

Nevertheless, Plaintiffs allege that SunPower did not timely notify its

customers or recall the defective microinverters in the Solar Modules, and has failed to
-5CLASS ACTION COMPLAINT

1

adequately compensate Plaintiffs and Class members for economic losses and property

2

damage caused by the defective microinverters in the Solar Modules.

3

warranty terms, SunPower has taken the position that such losses and damages are not

4

covered by or recoverable under the limited warranty for the system.
9.

5

Based on the

Plaintiffs allege that SunPower also has not fully compensated or, in some

6

instances has failed or refused to compensate, Plaintiffs and the Class for losses resulting

7

from reduced power production caused by the defective microinverters in the Solar

8

Modules. Reduced solar power production causes system owners to pay higher electricity

9

bills and/or accrue fewer credits to offset future electricity bills, and, where applicable,

10

lose the opportunity to earn valuable renewable energy incentives, including Solar

11

Renewable Energy Certificates (“SRECs”). In failing to timely disclose the defect and

12

recall the microinverters in the Solar Modules, Plaintiffs and the Class were prevented

13

from taking steps to avoid reduced or lost power production and other economic losses

14

caused by the defective microinverters.
10.

15

Plaintiffs allege that, although SunPower has now replaced the defective

16

microinverters in the Solar Modules in Plaintiffs’ and most Class Members’ systems,

17

SunPower has not compensated or has not adequately compensated Plaintiffs and other

18

Class members for the reduced power production and lost SRECs or other incentives for

19

which they bargained and would have received but for the defect, as well as for any

20

property damage to their roof as a result of the replacement of the microinverters.

21

SunPower has taken the position that lost production, lost SRECs or other incentives, and

22

other economic losses, and damages are not covered by nor recoverable under the limited

23

warranty for the systems. Accordingly, Plaintiffs seek damages on behalf of the Class

24

defined below.

25

II.

PARTIES

26

A.

Plaintiffs

27

11.

Plaintiff Max Weiss is a citizen of the Commonwealth of Massachusetts. On

28

July 26, 2016, Mr. Weiss purchased 46 SunPower Solar Modules.
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12.

1
2

Plaintiff Lezley Holmes is a citizen of the State of California. On or about

June 20, 2016, Ms. Holmes purchased 30 SunPower Solar Modules.
13.

3

Plaintiff Sebastien Tardif is a citizen of the Commonwealth of

4

Massachusetts. On or about September 5, 2016, Mr. Tardif purchased 28 SunPower Solar

5

Modules.

6

14.

Plaintiff John Maczynski is a citizen of the Commonwealth of

7

Massachusetts. On or about August 3, 2016, Mr. Maczynski purchased 46 SunPower

8

Solar Modules.

9

B.

Defendant

10

15.

Defendant SunPower Corporation is a corporation organized under the laws

11

of the State of Delaware. SunPower’s principal executive offices and principal place of

12

business are located at 51 Rio Robles, San Jose, California 95134.

13

III.

14
15

JURISDICTION AND VENUE
16. This Court has jurisdiction over this action pursuant to Article VI, Section

10, of the California Constitution.
17.

16

This is a class action brought pursuant to California Code of Civil Procedure

17

Section 382. The damages sought exceed the minimal jurisdictional limits of this Court

18

and will be established at trial.
18.

19

This Court has personal jurisdiction over Defendant because its principal

20

place of business is located in California and the acts complained of herein occurred in

21

California.
19.

22

Venue in this Court is proper pursuant to California Code of Civil Procedure

23

Section 395 because Defendant resides in this County.

24

IV.

25

FACTUAL ALLEGATIONS COMMON TO ALL CLAIMS
20. Homeowners generally purchase solar power systems for two reasons: (1)

26

to enjoy the financial benefits of a solar power system, including reduced energy bills,

27

government credits such as SRECs, and participate in other renewable energy incentive

28

programs, tax benefits, and increased property values; and (2) to increase their use of
-7CLASS ACTION COMPLAINT

1

clean energy and, correspondingly, reduce the use of fossil fuels and its adverse

2

environmental impact.

3

21.

Installing a residential solar power system requires a substantial up-front

4

financial outlay by the homeowner, which will be defrayed or offset by the benefits that

5

the system will generate over its useful life. Indeed, SunPower represented that the DC

6

power of the Solar Modules will be at least 95% of the minimum peak power rating for

7

the first 5 years, and decline no more than 0.4% per year for the following 20 years, so

8

the power output at the end of the final year of the 25 year warranty period will be at least

9

87% of the minimum peak power rating. Also, SunPower represented to consumers on

10

its website: “We’ve got you covered for 25 years—including performance, labor and

11

parts.”

12

22.

In or around March 2016, SunPower introduced the Equinox residential solar

13

electric system with a press release titled “SunPower Reinvents Home Solar with

14

SunPower Equinox.” SunPower’s Chairman, President and CEO Tom Werner called

15

Equinox “an important milestone” for the Company because “every major component has

16

been designed and engineered by SunPower to work seamlessly together, delivering

17

unbeatable power, long term performance, reliability and superior aesthetics.” Mr. Werner

18

touted SunPower’s “proprietary microinverters that are factory integrated with every panel

19

eliminating field assembly and allowing each panel to operate at peak performance” as a

20

“key element” of the new residential solar product line. Id. Mr. Werner highlighted the

21

key advantages of Equinox:

22
23
24
25
26
27
28

Equinox offers customers up to 70% more lifetime power with 70%
fewer visible parts than conventional systems, all-backed by our
industry leading 25-year product and power warranty. We expect
Equinox to be a key driver for our residential business going forward
and we are already seeing Equinox at a run rate of more than 40% of
all new residential orders in the U.S.
23.

SunPower promoted its Equinox and other residential solar systems on its

website by emphasizing their “factory-integrated microinverters,” which allow for “direct
-8CLASS ACTION COMPLAINT

1

panel installation, eliminating the need to mount or assemble additional components on

2

the roof or the side of a building, driving down system costs, improving overall system

3

reliability, and providing improved, cleaner design aesthetics.” SunPower claimed that the

4

“Equinox system maximizes energy production and converts more sunlight into usable

5

power immediately right at the panel,” and “[e]very part of your SunPower Equinox™

6

system is meticulously designed and built by SunPower to work perfectly together, and

7

rigorously tested for long-term reliability.” According to the Company, its microinverters

8

“are specifically designed for SunPower panels, and enable each panel to operate at peak

9

performance independently.” These and similar claims were incorporated into

10

SunPower’s advertising and were crucial to Plaintiffs and the Class who were considering

11

“going solar,” which requires a significant up-front investment that is supposed to be more

12

than recouped over time through utilities savings, tax benefits, increased property value,

13

and, where applicable, SRECs.

14

24.

In the absence of these and similar representations by SunPower that its

15

Solar Modules would be free from defects in materials and workmanship under normal

16

application and meet performance specifications for 25 years, Plaintiffs and the Class,

17

who relied upon these common representations, would not have purchased the SunPower

18

Solar Modules at issue, or would have paid substantially less for them, because realizing

19

the financial incentives of solar panels is the essential benefit of the bargain that Plaintiffs

20

and the Class expect to receive when purchasing and installing solar panels on their

21

property.

22

25.

Plaintiffs and the Class, moreover, relied on SunPower’s 25-year warranty in

23

connection with their purchase decisions. In addition, SunPower represented that it was a

24

premier provider of solar power solutions in terms of reliability and efficiency.

25

26.

Plaintiffs and the Class relied on SunPower’s representations concerning the

26

quality and reliability of the Solar Modules when entering into transactions to acquire the

27

Solar Modules, as the Solar Modules would have to perform as promised for many years

28

before Plaintiffs and the Class would earn a return on their investment.
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27.

1

However, Plaintiffs allege on information and belief that SunPower did not

2

have an adequate basis to reasonably claim that the Solar Modules and particularly the

3

microinverters and their electrical components, would last 25 years.
28.

4

The Generation 3.0 microinverters in the SunPower Solar Modules are

5

defective in that they degrade and intermittently cease to function at the expected

6

production level within a few years of installation. Plaintiffs allege on information and

7

belief that SunPower knew of this defect yet continued to sell the Solar Modules and

8

failed to issue a recall.

9

V.

10

PLAINTIFFS’ ALLEGATIONS

11

A. Plaintiff Weiss
29. On July 26, 2016, based upon SunPower’s representations, which Plaintiff

12

Weiss read and analyzed as he conducted research and compared SunPower’s solar power

13

systems with systems offered by other companies, Plaintiff Weiss entered into a contract

14

with an authorized SunPower residential solar system dealer, Rayah Power Integration

15

Corp. (“Rayah Power”), for the installation of 46 SunPower solar modules on the roof of

16

his approximate 3,500 square foot home in Natick, Massachusetts. Plaintiff Weiss shortly

17

thereafter added an additional four panels and thus has 50 SunPower panels on his roof.

18

30.

Plaintiff Weiss decided to purchase a solar power system for his home

19

because he wanted to power his home with solar energy and additionally take advantage

20

of the federal and state incentives available to homeowners that install residential solar

21

power systems.

22

31.

Plaintiff Weiss conducted research regarding solar panel systems and

23

ultimately chose to have SunPower Solar Modules installed at his home because of

24

SunPower’s representations that it sold high quality, reliable, and efficient solar modules.

25

32.

Plaintiff Weiss also chose SunPower Solar Modules because they are

26

accompanied by a written warranty promising that the product will be free from defects

27

in materials and workmanship under normal application and meet performance

28

specifications for 25 years.
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33.

1
2

Plaintiff Weiss paid $60,000.00, for his solar power system, which included

the cost of the Solar Modules and their warranties, and turnkey installation of the system.
34.

3

Plaintiff Weiss financed $50,000.00 of the purchase price through the

4

Massachusetts Solar Loan Program. He paid the remaining $10,000.00 by drawing

5

money from a home equity line of credit.
35.

6
7

to the utility grid on November 3, 2016.
36.

8
9

Plaintiff Weiss’ solar power system was thereafter installed and connected
Plaintiff Weiss’ solar power system initially performed as expected,

producing sufficient energy to cover his electricity usage.
37.

10

By the end of summer 2018, however, Plaintiff Weiss began to receive

11

electric bills from his electric utility indicating that he had a balance due for electricity

12

usage. Prior to this time but after his solar panel system was installed, Plaintiff Weiss

13

would receive bills from the electric utility stating that he had no balance due or showing

14

the excess power that he had generated, which he could use to offset future shortfalls in

15

his production, as described below.
38.

16

Through winter 2018, Plaintiff Weiss continued to receive bills from his

17

utility showing balances due for electricity usage, which were not commensurate with his

18

expectations regarding how his solar panel system was supposed to work.
39.

19

On March 14, 2019, Rayah Power, the authorized SunPower dealer that

20

installed Plaintiff Weiss’ solar power system, conducted an inspection of his Solar

21

Modules at Plaintiff Weiss’ request, and determined that 14 modules (i.e., approximately

22

30% of Plaintiff’s modules) had burned out microinverters that were not converting any

23

DC power captured by the solar panels into AC power. This was a shock and surprise to

24

Plaintiff Weiss given that the modules were supposed to work well for 25 years.
40.

25

However, Plaintiffs allege that SunPower knew that its Solar Modules

26

contained defective microinverters that prematurely fail, leaving the module in which

27

they are incorporated unable to convert solar energy into usable power at the expected

28

level.
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1

41.

When Rayah Power eventually performed diagnostic tests on Plaintiff

2

Weiss’s modules in or around March 2019, and determined that 14 microinverters had

3

failed, SunPower instructed Rayah Power to replace not just Plaintiff Weiss’ 14 failed

4

microinverters, but all 50 of his microinverters. SunPower made this instruction to Rayah

5

Power because it was aware of the defect in the microinverters. SunPower’s customer

6

service representative, Andres Hernandez, admitted to Rayah Power that Plaintiff Weiss’

7

solar power system suffered from the Ironman Issue defect.

8
9
10
11

42.

Rayah Power, at the direction of SunPower, has now replaced all of the

microinverters in SunPower’s Solar Modules for over 50 customers of Rayah Power in
and around Massachusetts.
43.

To replace Plaintiff Weiss’ microinverters, a team of five solar panel

12

installers had to remove each Solar Module from his roof, swap the defective

13

microinverter with a new microinverter, and then re-install each Solar Module back on

14

his roof.

15

44.

Completing this task for 50 Solar Modules, which took approximately one

16

week, placed stress on Plaintiff Weiss’ roof that it would not have suffered but for the

17

Solar Module’s defective microinverters, damaging his roof.

18

45.

Following the re-installation of the Solar Modules, Plaintiff Weiss observed

19

significant deterioration of his roof shingles, including a large volume of dislodged

20

granules in his gutter and on his deck.

21
22
23

46.

Such roof damage is a foreseeable result from removing and reinstalling

Solar Modules on a roof.
47.

Because roofing materials are easily damaged, roofing professionals

24

recommend walking as little as possible on a roof. When shingles lose their granules,

25

become dislodged, or are otherwise damaged, their effectiveness is diminished. The

26

weight of people on a roof also can cause the underlayment and foundation wood to creak,

27

crack, and develop weaknesses. All of this decreases the useful life of a roof and increases

28

the likelihood of damaging leaks.
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1

48.

SunPower has not compensated Plaintiff Weiss or other Class members for

2

the damage to their roofs that was caused by the defective microinverters in the Solar

3

Modules.

4

B.

Plaintiff Holmes

5

49.

On June 20, 2016, Plaintiff Holmes entered into a contract with Hooked On

6

Solar, Inc., an authorized SunPower dealer, for the installation of 30 SunPower solar

7

modules on the roof of her approximately 2,660 square foot home in Granite Bay,

8

California.

9

50.

Plaintiff Holmes decided to purchase a solar power system for her home

10

because she wanted to power her home with solar energy and additionally take advantage

11

of the federal and state incentives available to homeowners that install residential solar

12

power systems.

13

51.

Plaintiff Holmes relied on SunPower’s representations and chose to have

14

SunPower Solar Modules installed at her home because of SunPower’s representations

15

that it sold high quality, reliable, and efficient solar modules, and because the Solar

16

Modules are accompanied by a written warranty promising that the product will be free

17

from defects in materials and workmanship under normal application and meet

18

performance specifications for 25 years.

19
20
21
22
23

52.

Plaintiff Holmes paid $49,045.00 for her solar power system, which included

the cost of the Solar Modules and their warranties, and turnkey installation of the system.
53.

Following installation, Plaintiff Holmes’s solar power system was connected

to the utility grid on September 6, 2016.
54.

In August 2019, Plaintiff Holmes noticed that her utility bill was far higher

24

than seemed reasonable, given the power that her Solar Modules should have been

25

producing.

26

55.

In response, Plaintiff Holmes contacted Hooked On Solar in August 2019 to

27

determine if there was a problem with her solar system. Hooked On Solar informed

28

Plaintiff Holmes that it would monitor her solar system to determine whether it was
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1

performing properly. After monitoring Plaintiff Holmes’ solar system, Hooked On Solar

2

informed SunPower in August 2019 that Plaintiff Holmes’ solar system was

3

underperforming.
56.

4

After Plaintiff Holmes complained to SunPower on several occasions,

5

SunPower sent technicians to inspect Plaintiff Holmes’ Solar Modules in December 2019.

6

Subsequently, SunPower informed Plaintiff Holmes that all her Solar Modules’

7

microinverters were defective and needed to be replaced. However, SunPower told

8

Plaintiff Holmes that it did not have enough labor to replace her microinverters at that

9

time.

10

57.

Plaintiff Holmes continued to complain to SunPower. In February 2020,

11

SunPower replaced all the microinverters in Plaintiff Holmes’ Solar Modules, but

12

SunPower has not compensated her for all power production lost as a result of the

13

defective microinverters.

14

C.

Plaintiff Maczynski

15

58.

On August 3, 2016, Plaintiff Maczynski entered into a contract with Rayah

16

Power for the installation of 46 SunPower solar modules on the roof of his approximately

17

5,300 square foot home in Middleton, Massachusetts.

18

59.

Plaintiff Maczynski decided to purchase a solar power system for his home

19

because he wanted to power his home with solar energy and additionally take advantage

20

of the federal and state incentives available to homeowners that install residential solar

21

power systems.

22

60.

Plaintiff Maczynski relied on SunPower’s representations and chose to have

23

SunPower Solar Modules installed at his home because of SunPower’s representations

24

that it sold high quality, reliable, and efficient solar modules and because the Solar

25

Modules are accompanied by a written warranty promising that the product will be free

26

from defects in materials and workmanship under normal application and meet

27

performance specifications for 25 years.

28
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1

61.

Plaintiff Maczynski paid approximately $50,000 for his solar power system,

2

which included the cost of the Solar Modules and their warranties and turnkey installation

3

of the system.

4
5
6

62.

Following installation, Plaintiff Maczynski’s solar power system was

connected to the utility grid on September 8, 2016.
63.

Plaintiff Maczynski’s solar power system initially performed as expected.

7

However, in September 2018, he was contacted by a third party, SunSystems Technology,

8

which informed Plaintiff Maczynski that they had a work order for his Solar Modules.

9

64.

Plaintiff Maczynski then contacted Rayah Power for an explanation about

10

the work SunSystems Technology intended to perform. Rayah Power contacted

11

SunSystems Technology and, thereafter, informed Plaintiff that SunSystems Technology

12

had called him “to schedule a time for them to come by and replace [Plaintiff

13

Maczynski’s] microinverters due to systems issues that have been occurring.”

14
15
16

65.

SunSystems Technology was contracted by SunPower to perform this work

because SunPower was aware at that time of the defect in the microinverters.
66.

In late 2018, SunSystems Technology came to Plaintiff Maczynski’s home

17

to replace his microinverters. However, at that time, SunSystems Technology only

18

replaced 28 of the microinverters.

19

67.

SunSystems

Technology

left

the

remainder

of

the

replacement

20

microinverters on Plaintiff Maczynski’s porch and did not return to complete the job until

21

the end of May 2019, despite repeated inquiries from Rayah Power about the project.

22

68.

While Plaintiff Maczynski was waiting for SunSystems Technology to

23

replace his microinverters, he contacted Rayah Power for assistance obtaining

24

reimbursement for the amounts he had lost and would lose due to the defective

25

microinverters. In April 2019, Rayah reported to Plaintiff Maczynski that it was working

26

with SunPower to “finalize the agreement on compensation for production losses for your

27

microinverter replacement.”

28
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1

69.

In September 2019, Rayah reaffirmed that Plaintiff Maczynski had lost

2

production from his Solar Modules as a result of his microinverters being down. Plaintiff

3

Maczynski’s lost production is also evident from the decrease in SRECs he received in

4

2018 and 2019. After generating power to earn 17 SRECs in 2017, Plaintiff Maczynski’s

5

Solar Modules only generated enough power to earn 14 SRECs in 2018 and 13 SRECs

6

in 2019.

7

70.

Plaintiff Maczynski still has received no compensation from SunPower to

8

account for the defective microinverters and the lost power production in his Solar

9

Modules.

10

D.

Plaintiff Tardif

11

71.

On September 5, 2016, Plaintiff Tardif entered into a contract with Rayah

12

Power for the installation of 28 SunPower solar modules on the roof of his approximately

13

5,000 square foot home in Woburn, Massachusetts.

14

72.

Plaintiff Tardif decided to purchase a solar power system as an investment

15

for his home. By reducing or eliminating payments to an electric utility company, and by

16

taking advantage of federal and state incentives available to homeowners that install

17

residential solar power systems, including the Massachusetts SREC, Plaintiff Tardif

18

sought a solar power system that would quickly pay for itself and remain a producing

19

asset through its useful life.

20

73.

Plaintiff Tardif relied on SunPower’s representations and chose to have

21

SunPower Solar Modules installed at his home because of SunPower’s representations

22

that it sold high quality, reliable, and efficient solar modules and because the Solar

23

Modules are accompanied by a written warranty promising that the product will be free

24

from defects in materials and workmanship under normal application and meet

25

performance specifications for 25 years.

26

74.

Plaintiff Tardif was motivated to purchase SunPower Solar modules

27

because, based on SunPower’s representations and reasonable assumptions flowing from

28

them, he expected to achieve a return on his investment within seven years.
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2
3
4
5

75.

Plaintiff Tardif paid $42,210.00 for his solar power system, which included

the cost of the Solar Modules and their warranties and turnkey installation of the system.
76.

Following installation, Plaintiff Tardif’s solar power system was connected

to the utility grid on December 8, 2016.
77.

However, Plaintiff Tardif noticed a drop in production from his Solar

6

Modules. Plaintiff contacted SunPower and asked the company to check his Solar

7

Modules to verify that they were producing properly. In response, SunPower informed

8

Plaintiff Tardif that he simply needed a firmware/software update.

9

78.

A firmware/software update was not sufficient to fix the problem. Plaintiff

10

Tardif’s Solar Modules were not functioning as promised, even though a SunPower

11

customer service representative said, as late as January 30, 2019, that there was no

12

problem.

13

79.

14
15
16
17

By mid-February 2019, SunPower agreed to replace all microinverters in

Plaintiff Tardif’s Solar Modules.
80.

On March 25, 2019, it was confirmed to Plaintiff Tardif via email that his

microinverters had been underperforming.
81.

At SunPower’s instruction in or around April 2019, Rayah Power replaced

18

all 28 of Plaintiff Tardif’s microinverters. SunPower made this instruction to Rayah

19

Power because it was aware at the time of the defect in the microinverters.

20

82.

SunPower had told Plaintiff Tardif that it would compensate him for his lost

21

power production. However, after several months, Plaintiff Tardif had not heard from

22

SunPower regarding compensation. Plaintiff Tardif contacted SunPower to request

23

reimbursement of his losses incurred due to his defective SunPower Solar Modules.

24

83.

In response, SunPower acknowledged in writing that Plaintiff Tardif’s solar

25

power system produced fewer kilowatt hours during the period from April 23, 2017

26

through April 24, 2019 than SunPower expected the system to generate during that

27

period.
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84.

1
2

To date, SunPower has not fully compensated Plaintiff Tardif for his lost

net-metering credits or his lost SRECs.
85.

3

In addition, Plaintiff Tardif observed damage to his roof as a result of the

4

removal and re-installation of his Solar Modules to replace the defective microinverters.

5

VI.

6

PLAINTIFFS AND THE CLASS HAVE SUFFERED DAMAGES
86.

Purchasers and owners of Solar Modules did not receive the benefit of the

7

solar systems bargained for at the time of purchase. Had they known the defective nature

8

of the microinverters in the Solar Modules, they would have paid less for the Solar

9

Modules, or chosen to purchase other solar systems instead.

10

87.

Despite, as Plaintiffs allege, knowing of the defective microinverters in the

11

Solar Modules, SunPower has failed to timely notify its customers and prospective

12

customers of the defect or issue a recall, and instead instructed its dealers to replace

13

defective microinverters only when customers raise issues with their system or where

14

SunPower observes that a system is exhibiting performance issues.

15

88.

SunPower, moreover, has declined to fully compensate Plaintiffs and the

16

Class for their economic losses resulting from the microinverter defect, including failing

17

to restore Plaintiffs’ and the Class’ benefit of the bargain lost at the point of sale when

18

Plaintiffs and the Class received Solar Modules with defective microinverters that had

19

the potential to fail within months to a few years of installation, far before the end of their

20

useful life, or alternatively, the amount of lost production they experienced prior to

21

replacement of the microinverters in their Solar Modules, as well as any property damage

22

experienced in connection with the replacement of the microinverters in their systems.

23

89.

For example, SunPower did not compensate Plaintiffs and the Class for their

24

lost net-metering credits when the system fails to perform as expected and did not timely

25

provide Plaintiffs and the Class disclosure of the defect to enable them to avoid incurring

26

those losses in the first place.

27
28

90.

Net-metering is a well-known system of debits and credits between a solar

power system owner and their electricity utility. Based on the difference between how
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1

much energy an owner’s solar power system produces and how much energy the owner

2

consumes, their electricity utility bill either will be debited or credited the difference.
91.

3

If, due to a defect, a solar power system fails to produce energy, or produces

4

less energy than expected given the conditions, the owner of the system will either owe

5

money to the electric utility for electricity consumed or will generate fewer net-metering

6

credits to be used to offset a future energy bill. SunPower takes the position that such

7

losses and compensation are not covered or recoverable under the limited warranty for

8

the system.
92.

9

In addition, for Plaintiffs and Class Members located in states that offer

10

incentive programs based on power produced by their Solar Modules, including Solar

11

Renewable Energy Certificates (“SRECs”), SunPower has failed to compensate Plaintiffs

12

and Class Members for their lost financial benefits from those programs. SunPower takes

13

the position that, under the terms of the limited warranty, Plaintiffs and the Class are not

14

entitled to compensation for lost or reduced SRECs or other incentives.
93.

15

SRECs are a solar incentive that allows homeowners in some states to sell

16

certificates for energy to their utility. A homeowner earns one SREC for every 1,000

17

kilowatt hours (kWhs) produced by their solar panel system.
94.

18

Importantly, when purchasing SRECs, the utility is not paying the solar

19

power system owners for the excess energy they produce. Rather, they are paying the

20

owners for the ability to take credit for the clean energy produced by the solar power

21

system. Thus, the value of a solar power system owner’s SRECs is not dependent on the

22

amount of energy the owner consumes. A single SREC can be worth over $300 in certain

23

states.

24
25

95.

As the illustration below indicates, in the states offering SREC programs,

SRECs can improve the financial returns of installing solar panels:

26
27
28
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12
13
14

96.

Plaintiffs allege that by failing to alert Plaintiffs and the Class that their

15

SunPower Solar Modules could have a known defect which will cause them to produce

16

less electricity than expected, SunPower deprives Plaintiffs and the Class not only of the

17

valuable SRECs when the microinverters fail and the system stops working as intended,

18

but also of the information essential for Plaintiffs and the Class to avoid missing the

19

opportunity to earn those SRECs. If SunPower informed its Plaintiffs and the Class that

20

their Solar Modules would prematurely fail due to the defect inherent in the

21

microinverters, Plaintiffs and the Class would have promptly submitted warranty claims

22

for replacement of the defective microinverters with non-defective microinverters (or at

23

the very least would be on the lookout for signs that a microinverter had failed) and, thus,

24

would have avoided losing or lost fewer future SRECs, where applicable.

25

97.

Plaintiff Weiss’ experience, which is consistent with that of the other

26

Plaintiffs, is emblematic of SunPower’s failure to remedy his and the other Plaintiffs’

27

economic injuries from the defective microinverters. In March 2019, following the

28

replacement of Plaintiff Weiss’ defective Generation 3.0 microinverters with functioning
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1

Generation 3.1 microinverters, Plaintiff Weiss contacted SunPower to request

2

reimbursement of the losses he had incurred due to his defective microinverters.

3

98.

In response, SunPower acknowledged in writing that Plaintiff Weiss’ solar

4

power system, by SunPower’s own calculation, had produced fewer kilowatt hours during

5

the period from March 15, 2018 through March 14, 2019, than SunPower expected the

6

system to generate during that period.

7

99.

SunPower thereafter rejected Plaintiff Weiss’ request to reimburse his actual

8

economic losses, and proposed instead to partially compensate him for each kilowatt hour

9

that SunPower estimates that he lost.

10

100. Even if SunPower’s offer fully compensated Plaintiff Weiss for his lost net-

11

metering credits, which it does not, the offer provided him with no compensation for his

12

lost SRECs.

13

101. Plaintiff Weiss informed SunPower’s customer service representative that

14

SunPower’s offer did not fully compensate him for his economic losses resulting from

15

the defective microinverters in his Solar Modules, and he asked to speak with someone

16

in SunPower’s management.

17

102. In response, SunPower’s customer service representative told Plaintiff

18

Weiss that SunPower was not required to compensate him for his lost energy production,

19

relying on the terms of SunPower’s limited warranty.

20

103. SunPower sold to Plaintiffs photovoltaic solar modules with a written

21

warranty that promises that “for 25 years beginning on the Warranty Start Date”

22

SunPower’s photovoltaic modules “shall be free from defects in materials and

23

workmanship under normal application, installation, use and service conditions.”

24

104. SunPower’s written warranty also guarantees the power output of the Solar

25

Modules. For example, SunPower’s 2016 warranty promises that “the DC power of the

26

PV Modules will be at least 95% of the Minimum Peak Power rating for the first 5 years,

27

and declining by no more than 0.4% per year for the following 20 years, so that the power

28
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1

output at the end of the final year of the 25 year warranty period will be at least 87% of

2

the Minimum Peak Power Rating.”

3

105. Through its written warranty, SunPower purports to limit its customers’

4

remedies to repair or replacement of any defective parts, or refund of the purchase price

5

of the defective photovoltaic module, if repairing or replacing the defective parts is not

6

commercially feasible.

7

106. SunPower’s attempt in its written warranty to limit Plaintiffs’ and the Class’

8

remedies, however, as well as the other exclusions contained in the written warranty, are

9

not enforceable and are void because they are unconscionable. These limitations and

10

exclusions were imposed on Plaintiffs and the Class by SunPower unilaterally, without

11

affording Plaintiffs and the Class the opportunity to negotiate. The limitations and

12

exclusions are also unfair in that they are outside the reasonable expectations of the

13

parties thereto, and deny Plaintiffs and the Class an effective remedy, especially given

14

SunPower’s wrongful conduct that denies Plaintiffs and the Class the information needed

15

to assert their rights under the written warranty in the first place, and denies them the

16

opportunity to avoid losses for which SunPower purports to exclude relief under the

17

warranty.

18

VII. CLASS ACTION ALLEGATIONS

19

A. Class Definitions

20

107. Plaintiffs bring this action individually and pursuant to California Code of

21

Civil Procedure Section 382 on behalf of the following proposed classes (collectively the

22

“Class”):

23
24
25
26
27

Nationwide Class
All persons in the United States who purchased one or more
Solar Modules for residential use through a cash or financed
transaction from SunPower or a SunPower authorized dealer
and who currently own a residence on which the purchased
Solar Modules are installed (the “Nationwide Class”).
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1
2
3
4
5
6
7
8
9

Massachusetts Class
All persons in the Commonwealth of Massachusetts who
purchased one or more Solar Modules for residential use
through a cash or financed transaction from SunPower or a
SunPower authorized dealer and who currently own a residence
on which the purchased Solar Modules are installed. (the
“Massachusetts Class”).
California Class
All persons in the State of California who purchased one or more
Solar Modules for residential use through a cash or financed
transaction from SunPower or a SunPower authorized dealer
and who currently own a residence on which the purchased
Solar Modules are installed (the “California Class”).

10

108. The Classes alleged above are referred to collectively as the “Class” or the

11

“Classes.” Plaintiffs reserve the right to redefine the Classes and/or to assert additional

12

classes or subclasses prior to or at the time of Plaintiffs’ motion for class certification

13

following discovery.

14

109. Numerosity and Ascertainability. The members of each Class are so

15

numerous that joinder of all members is impractical. Class members may be identified

16

through objective means. The identities of the Class members can be ascertained from

17

SunPower’s records. Class members can be notified of this action by recognized notice

18

means, such as by direct mail or email. Thus, the proposed Classes are ascertainable.

19

110. Commonality and Predominance. There are numerous questions of fact

20

and law common to Plaintiffs and the Class, and those questions predominate over any

21

questions that may affect individual Class members, including, without limitation:

22

i.

Whether the Solar Modules are defective;

23

ii.

Whether and when SunPower knew about the microinverter defect;

24

iii.

To what extent SunPower hid and concealed the microinverter defect;

25

iv.

Whether, in connection with the microinverter defect, SunPower
breached its express warranties to Plaintiffs and the Classes;

26
27
28

v.

Whether, in connection with the microinverter defect, SunPower
breached its implied warranties to Plaintiffs and the Classes;
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1

vi.

Whether, in connection with the microinverter defect, SunPower

2

breached a duty of reasonable and ordinary care owed to Plaintiffs and

3

the Classes;

4

vii.

members for their economic losses related to the microinverter defect;

5
6

viii.
ix.

Whether any Class Members whose system has not yet been retrofit with
replacement microinverters, are entitled to immediate replacement of

9

each Solar Module’s microinverter with non-defective parts;

10
11

Whether SunPower is obligated to compensate Plaintiffs and the Class
members for property damage caused by the microinverter defect;

7
8

Whether SunPower is obligated to compensate Plaintiffs and the Class

x.

Whether SunPower’s concealment of and/or failure to disclose its

12

knowledge of the microinverter defect constitutes unfair, deceptive, or

13

unconscionable acts or practices in violation of state consumer protection

14

statutes;

15

xi.

Whether SunPower violated state consumer protection statutes by its

16

misrepresentations concerning the quality, reliability, and expected life

17

of the Solar Modules and their constituent parts, including the

18

microinverter;

19

xii.

Whether Class members are entitled to be notified and warned about the

20

microinverter defect and are therefore entitled to the entry of final and

21

injunctive relief compelling SunPower to issue a notification and

22

warning to all Class members concerning the defect;

23

xiii.

Whether Plaintiffs and Class members are entitled to actual damages; and

24

xiv.

Whether Plaintiffs and Class members are entitled to restitution and/or

25

disgorgement.

26

111. Typicality. Plaintiffs’ claims are typical of the claims of the members of the

27

Class, as Plaintiffs and all members of the Class were similarly affected by SunPower’s

28
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1

wrongful conduct as alleged herein. Plaintiffs and each Class member purchased the Solar

2

Modules, which are uniformly subject to the microinverter defect set forth herein.

3

112. Adequacy. Plaintiffs will fairly and adequately represent and protect the

4

interests of the Class. Plaintiffs have retained counsel competent and experienced in class

5

action, product defect, and consumer fraud litigation. Plaintiffs and their counsel are

6

committed to prosecuting this action vigorously on behalf of the Class and have the

7

financial resources to do so. Plaintiffs and their counsel are aware of no conflicts of

8

interest between Plaintiffs and other members of the Class.

9

113. Declaratory and Injunctive Relief. SunPower has acted or refused to act

10

on grounds that apply to the entirety of each Class such that final injunctive or declaratory

11

relief is appropriate.

12

114. Superiority. A class action is superior to all other available methods for the

13

fair and efficient adjudication of this controversy since joinder of all Class members is

14

impracticable. Given the common design and/or manufacturing defects present in all

15

Solar Modules with the particular microinverters, and the uniformity of SunPower’s

16

conduct, misrepresentations, and omissions to Plaintiffs and Class members, Plaintiffs

17

are not aware of any difficulties in managing the action as a class action.

18

115. The prosecution of separate actions can create a risk of inconsistent or

19

varying adjudications with respect to individual members of the Class, which could

20

establish incompatible standards of conduct for SunPower. Further, as the damages

21

suffered by individual members of the Classes may be relatively small, the expense and

22

burden of individual litigation make it difficult and uneconomical for members of the

23

Class to individually redress the wrongs done to them.

24

116. Notice to Class members can be accomplished efficiently and in a manner

25

best designed to protect the due process rights of all Class members by means of written

26

and/or published notices, and based on SunPower’s own records and the records of its

27

dealers.
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VIII. CAUSES OF ACTION

3

COUNT ONE
Breach of Express Warranty
117. Plaintiffs reallege and incorporate by reference the preceding allegations.

4

118. Plaintiffs bring Count One against SunPower individually and on behalf of

2

5

the Classes.

6

119. SunPower expressly warranted in writing that “for 25 years beginning on

7

the Warranty Start Date” its Solar Modules “shall be free from defects in materials and

8

workmanship,” and that “the DC power of the [Solar Modules] will be at least 95% of

9

the Minimum Peak Power rating for the first 5 years, and declining by no more than 0.4%

10

per year for the following 20 years, so that the power output at the end of the final year

11

of the 25 year warranty period will be at least 87% of the Minimum Peak Power Rating.”

12

120. Pursuant to this express warranty, SunPower is to pay costs to repair or

13

replace any defective parts, or refund the purchase price of the Solar Modules with

14

defective microinverters, if repairing or replacing the defective parts is not commercially

15

feasible.

16

121. In exchange for its duties and obligations under the warranty, SunPower

17

received payment of the purchase price for the Solar Modules from Plaintiffs and the

18

Class members.

19
20
21
22

122. SunPower made the express warranties to the ultimate consumers, including
Plaintiffs and the Class members.
123. The

limitations

and

exclusions

in

SunPower’s

warranties

are

unconscionable and unenforceable.

23

124. The consequential or incidental losses sustained by Plaintiffs and the Class

24

members are within the contemplation of the parties, and therefore should not be

25

prohibited when such bargained for remedy fails its essential purpose.

26

125. SunPower’s purported “limited warranty” fails its essential purpose in that

27

the primary benefit to Plaintiffs and the Class members of owning a solar power system

28

is the financial reward flowing from the power the system generates, which is lost when
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1

the Solar Modules fail to perform at the expected level – a circumstance that would be

2

avoidable had SunPower disclosed the defect in a timely and responsible manner.
126. Because SunPower’s warranty fails its essential purpose, Plaintiffs and the

3
4

Class members are entitled to recover all available damages.
127. SunPower’s Solar Modules were defective at the time they were acquired by

5
6

Plaintiffs and Class members.

7

128. SunPower failed to perform as required under its warranties and breached

8

its contracts and agreements by providing Plaintiffs and the Class members with Solar

9

Modules that were defective and unfit for their intended use and did not perform as

10

promised, and failed to promptly replace the defective microinverter components within

11

the Solar Modules or otherwise provide relief.

12

129. SunPower breached its express warranties to Plaintiffs and the Classes by

13

designing, manufacturing, marketing, and selling Solar Modules that were defective and

14

not fit for their intended use as durable products with a long useful life exceeding 25

15

years.

16

130. Plaintiffs allege that SunPower knew that the Generation 3.0 microinverters

17

in the Solar Modules were defective yet continued to represent that they were free of

18

defects. Plaintiffs and Class members had no ability to detect the defect at the time of

19

purchase and did not receive notice of the defect prior to experiencing underperformance,

20

if at all. Based on facts within its control, SunPower knew or should have known of the

21

defect in the Solar Modules before or shortly after it began selling them.

22
23
24
25

131. Plaintiffs and the Class members have relied on SunPower’s express
warranties to their detriment.
132. Plaintiffs notified SunPower of its breaches of express warranty prior to
Plaintiff filing this lawsuit.

26

133. As a result of SunPower’s breach of its express warranties, Plaintiffs and

27

Class members have suffered actual damages in that they have purchased or own Solar

28

Modules that are defective and not suitable for their intended purpose. These defects have
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1

caused Plaintiffs and the Classes economic losses for lost production occurring prior to

2

the replacement of the microinverters in their Solar Modules, as well as property damage

3

to their roofs.

4
5

134. Plaintiffs and the Class are entitled to all damages in an amount to be proven
at trial.
COUNT TWO
Breach of the Implied Warranty of Merchantability

6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

135. Plaintiffs reallege and incorporate by reference the preceding allegations.
136. Plaintiffs bring Count Two against SunPower individually and on behalf of
the Classes.
137. SunPower is and was at all relevant times a merchant with respect the Solar
Modules.
138. A warranty by SunPower that the Solar Modules were in merchantable
condition was implied by law.
139. The Solar Modules with faulty microinverters were not merchantable and
were not fit for the ordinary purpose for which solar modules are used. Specifically, the
Solar Modules suffer from an inherent defect that is substantially certain to cause the
microinverter component in the Solar Modules to degrade or fail, rendering the Solar
Modules incapable of performing, at the expected level, their primary function of
converting sunlight into usable AC power.
140. Plaintiffs notified SunPower of its breaches of implied warranty prior to
Plaintiffs filing this lawsuit.
141. SunPower was provided notice of these issues through its direct knowledge,
including its own testing and monitoring of consumers’ Solar Modules, dealer
communications, customer complaints, and internal investigations.
142. Plaintiffs and Class members have had sufficient direct dealings with either
SunPower or its authorized dealers to establish privity of contract.
143. Nonetheless, privity is not required here, because Plaintiffs and Class
members are intended third-party beneficiaries of contracts between SunPower and its
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1

authorized dealers, and specifically, of the implied warranties. The dealers were not

2

intended to be the ultimate consumers of the Solar Modules, rather consumers such as

3

Plaintiffs and the Class Members are the persons whom SunPower reasonably expects to

4

use, consume or be affected by the Solar Modules. All warranties for the Solar Modules

5

are intended to benefit consumers, such as Plaintiffs and the Class members.

6

144. As a direct and proximate result of SunPower’s breach of the implied

7

warranty of merchantability and the implied warranty of fitness for a particular purpose,

8

Plaintiffs and the Classes have been damaged in an amount to be proven at trial.

9

11

COUNT THREE
Deceptive Acts or Practices Prohibited by Massachusetts Law
Mass. Gen. Laws Ch. 93A (“Chapter 93A”)
145. Plaintiffs reallege and incorporate by reference the preceding allegations.

12

146. Plaintiffs Weiss, Tardif, and Maczynski bring Count Three against

10

13
14
15
16
17

SunPower individually and on behalf of the Massachusetts Class.
147. Plaintiffs Weiss, Tardif, and Maczynski and the Massachusetts Class are
“persons” within the meaning of Mass. Gen. Laws ch. 93A, § 1(a).
148. SunPower engaged in “trade” or “commerce” within the meaning of Mass.
Gen. Laws ch. 93A, § 1(b).

18

149. Massachusetts law prohibits “unfair or deceptive acts or practices in the

19

conduct of any trade or commerce.” Mass. Gen. Laws ch. 93A, § 2. SunPower

20

participated in misleading, false, or deceptive acts that violated Chapter 93A.

21

150. By failing to disclose the defect in the microinverters incorporated in the

22

Solar Modules in a timely manner, SunPower engaged in deceptive and unlawful business

23

practices prohibited by Chapter 93A.

24

151.

By representing that the Solar Modules would be free of defects for 25 years

25

without an adequate basis for making such claim, SunPower engaged in deceptive and

26

unlawful business practices prohibited by Chapter 93A.

27

152. SunPower’s unfair, deceptive or unlawful acts or practices had a tendency

28

or capacity to create a false impression in consumers and were likely to and did in fact
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1

mislead reasonable consumers, including Plaintiffs Weiss, Tardif, and Maczynski and the

2

Massachusetts Class, about the true quality, reliability and value of the Solar Modules.

3

153. Plaintiffs allege that SunPower misrepresented material facts regarding the

4

Solar Modules and their microinverters to mislead Plaintiffs Weiss, Tardif, and

5

Maczynski and the Massachusetts Class.
154. SunPower knew or should have known that its conduct violated Chapter

6
7

93A.

8

155. SunPower made material statements about the reliability and quality of the

9

Solar Modules that were either false or misleading. SunPower’s representations,

10

omissions, statements, and commentary have included selling and marketing the Solar

11

Modules as reliable, highly efficient, and long-lasting despite SunPower’s knowledge of

12

the Solar Module’s defect or of SunPower’s failure to reasonably investigate it.

13

156. SunPower failed to disclose the Solar Modules’ microinverter defect in a

14

timely manner, injuring customers who had already purchased the product and allowing

15

unsuspecting consumers to newly purchase a known defective product.

16

157. SunPower owed Plaintiffs Weiss, Tardif, and Maczynski and the

17

Massachusetts Class a duty to disclose the true information concerning the Solar

18

Modules’ microinverter defect because, as Plaintiffs allege on information and belief,

19

SunPower:

20
21
22
23

i. Possessed exclusive knowledge of the Solar Modules’ microinverter
defect;
ii. Intentionally concealed its knowledge of the Solar Modules’ microinverter
defect from Plaintiffs and the Massachusetts Class; and/or

24

iii. Made incomplete representations about the reliability and quality of the

25

Solar Modules’ generally, while withholding material facts from Plaintiffs

26

and the Massachusetts Class that contradicted these representations.

27

158. SunPower’s failure to disclose the Solar Modules’ microinverter defect in a

28

timely manner was material to Plaintiffs Weiss, Tardif, and Maczynski and the
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1

Massachusetts Class, as a solar module with a defective microinverter is worth far less

2

than a solar module that is not defective.

3

159. Plaintiffs Weiss, Tardif, and Maczynski and the Massachusetts Class

4

suffered ascertainable losses caused by SunPower’s misrepresentations and its failure to

5

disclose material information in a timely manner. Had Plaintiffs Weiss, Tardif, and

6

Maczynski and the Massachusetts Class been aware of the Solar Modules’ microinverter

7

defect, they either would not have paid as much for their Solar Modules as they did or

8

would not have purchased them at all. In addition, had SunPower timely disclosed its

9

knowledge of the Solar Modules’ microinverter defect, Plaintiffs Weiss, Tardif, and

10

Maczynski and the Massachusetts Class could have taken appropriate steps to minimize

11

their losses from the eventual failure and underperformance of the Solar Modules.

12

Plaintiffs and the Massachusetts Class did not receive the benefit of their bargain as a

13

result of SunPower’s misconduct.

14

160. As a direct and proximate result of SunPower’s violations of Chapter 93A,

15

Plaintiffs Weiss, Tardif, and Maczynski and the Massachusetts Class have suffered

16

injury-in-fact and/or actual damage for underproduction occurring prior to the

17

replacement of the microinverters in their Solar Modules.

18

161. Pursuant to Mass. Gen. Laws ch. 93A, § 9, Plaintiffs Weiss, Tardif, and

19

Maczynski and the Massachusetts Class seek monetary relief and damages against

20

SunPower measured as the greater of (a) actual damages in an amount to be determined

21

at trial and (b) statutory damages in the amount of $25 for each Plaintiff and each

22

Massachusetts Class member. Plaintiffs allege that because SunPower’s conduct was

23

committed willfully and knowingly, Plaintiffs Weiss, Tardif, and Maczynski are entitled

24

to recover, for themselves and each Massachusetts Class member, up to three times actual

25

damages, but no less than two times actual damages.

26

162. On July 11, 2019, Plaintiffs’ counsel, on behalf of Plaintiff Weiss, sent a

27

letter to SunPower complying with Mass. Gen. Laws ch. 93A, § 9(3), providing

28

SunPower with notice of its alleged violations of Chapter 93A relating to the Solar
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1

Modules, and demanding that SunPower correct or agree to correct the actions described

2

therein. Because SunPower failed to remedy its unlawful conduct within the requisite

3

time period, as requested in the letter, Plaintiffs Weiss, Tardif, and Maczynski seek

4

damages and relief to which they and the Massachusetts Class are entitled.

5

COUNT FOUR
Violations of the Song-Beverly Consumer Warranty Act
Cal. Civ. Code §§ 1792 and 1791.1, et seq.

6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

163. Plaintiffs reallege and incorporate by reference the preceding allegations.
164. Plaintiff Holmes brings Count Four against SunPower individually and on
behalf of the California Class.
165. Plaintiff Holmes and the California Class are “buyers” within the meaning
of Cal. Civ. Code § 1791(b).
166. SunPower is and was at all relevant times a “manufacturer” within the
meaning of Cal. Civ. Code § 1791(j).
167. The Solar Modules are and were at all relevant times “consumer goods”
within the meaning of Cal. Civ. Code § 1791(a).
168. A warranty that the Solar Modules were in merchantable condition and fit
for the ordinary purpose for which solar modules are used is implied by law under Cal.
Civ. Code §§ 1791.1(a) & 1792.
169. SunPower knew or had reason to know of the specific use consumers
intended for the Solar Modules, as well as consumers’ performance and warranty
representations. SunPower sold and marketed the Solar Modules both directly to
customers and through authorized dealers to consumers, like those from whom Plaintiff
Holmes and the California Class purchased their Solar Modules. SunPower knew that the
Solar Modules would and did pass unchanged from the authorized dealers to Plaintiff
Holmes and the California Class, with no modification to the defective microinverters.

27
28
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1

170. SunPower provided Plaintiff Holmes and the California Class with an

2

implied warranty that the Solar Modules and their components and parts are merchantable

3

and fit for the ordinary purposes for which they were sold.

4
5

171. This implied warranty included, among other things, that the Solar Modules
would be fit for their intended use of converting sunlight into usable AC power.

6

172. Contrary to the applicable implied warranties, the Solar Modules and their

7

microinverters, at the time of sale and prior to the replacement of the microinverters, were

8

not fit for their ordinary and intended purpose, and were defective, as alleged herein.

9
10

173. Plaintiffs allege that SunPower knew or had reason to know of this defect at
the time these transactions occurred.

11

174. As a result of SunPower’s breach of the applicable implied warranties,

12

Plaintiff Holmes and the California Class suffered an ascertainable loss of money,

13

property, and/or value of their Solar Modules. Additionally, as a result of the Solar

14

Modules’ defect, Plaintiff Holmes and the California Class were harmed and suffered

15

actual damages in that the Solar Modules’ microinverters failed or were substantially

16

certain to fail before their expected useful life has run.

17

175. SunPower’s actions, as complained of herein, breached the implied warranty

18

that the Solar Modules were of merchantable quality and fit for such use in violation of

19

violation of California Civil Code §§ 1792 and 1791.1.

20

176. Plaintiff Holmes and the California Class have complied with all obligations

21

under the warranty, or otherwise have been excused from performance of said obligations

22

as a result of SunPower’s conduct described herein.

23

177. Plaintiff Holmes and the California Class were not required to notify

24

SunPower of the breach because affording SunPower a reasonable opportunity to cure its

25

breach of written warranty would have been futile. SunPower was also on notice of the

26

Solar Modules’ microinverter defect from complaints it received from Plaintiffs, Class

27

Members, dealers, and other internal sources.

28
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1

178. As a direct and proximate cause of SunPower’s breach, Plaintiff Holmes and

2

the California Class have suffered damages, including economic damages at the point of

3

sale and diminution of value of their Solar Modules or lost production. Additionally,

4

Plaintiff Holmes and the California Class have incurred or will incur economic damages

5

and/or property damages at the point of repair in the form of the cost of repair.

6

179. As a direct and proximate result of SunPower’s breach of the implied

7

warranty of merchantability, Plaintiff Holmes and the California Class have been

8

damaged in an amount to be proven at trial.

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

COUNT FIVE
Violations of the California Consumer Legal Remedies Act
Cal. Civ. Code § 1750, et seq.
180. Plaintiffs reallege and incorporate by reference the preceding allegations.
181. Plaintiff Holmes brings Count Five against SunPower individually and on
behalf of the California Class.
182. SunPower is a “person” as defined by California Civil Code § 1761(c).
183. Plaintiff Holmes and the California Class are “consumers” within the
meaning of California Civil Code § 1761(d) because they purchased their Solar Modules
primarily for personal, family, or household use.
184. By failing to disclose and concealing the defective nature of the
microinverters in the Solar Modules from Plaintiff Holmes and the California Class in a
timely manner, and by representing that the Solar Modules would be free of defects for
25 years, without a reasonable basis to allow it to reasonably make such claim, SunPower
violated California Civil Code § 1770(a), as it represented that the Solar Modules and
their microinverters had characteristics and benefits that they do not have and represented
that the Solar Modules and their microinverters were of a particular standard, quality, or
grade when they were of another. See Cal. Civ. Code §§ 1770(a)(5) & (7).

27
28
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1

185. SunPower’s unfair and deceptive acts or practices occurred repeatedly in

2

Defendant’s trade or business and were capable of deceiving a substantial portion of the

3

purchasing public.

4

186. Plaintiffs allege that SunPower knew that the Solar Modules and their

5

microinverters suffered from a defect, were defectively designed or manufactured, and

6

were not suitable for their intended use.

7

187. Because of their reliance on SunPower’s misrepresentations and omissions,

8

Plaintiff Holmes and the California Class suffered an ascertainable loss of money,

9

property, and/or value of their Solar Modules. Additionally, because of the defect in the

10

microinverters installed in the Solar Modules, Plaintiff Holmes and the California Class

11

were harmed and suffered actual damages resulting from the fact that the microinverters

12

have or were substantially certain to fail or degrade before their expected useful life has

13

run.

14

188. SunPower owed Plaintiff Holmes and the California Class a duty to disclose

15

the true information concerning the microinverter defect because, as Plaintiffs allege on

16

information and belief, SunPower:

17

i.

Possessed exclusive knowledge of the microinverter defect;

18

ii.

Concealed its knowledge of the microinverter defect from Plaintiff Holmes
and the California Class; and/or

19
20

iii.

Made incomplete representations about the reliability and quality of the

21

Solar Modules and the microinverters generally, while withholding material

22

facts from Plaintiff Holmes and the California Class that contradicted these

23

representations.

24

189. In failing to disclose the defective nature of the microinverters, SunPower

25

knowingly and intentionally concealed material facts and breached its duty not to do so.

26

190. The facts SunPower misrepresented to, concealed from, or failed to disclose

27

to Plaintiff Holmes and the California Class are material in that a reasonable consumer

28

would have considered them to be important in deciding whether to purchase the Solar
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1

Modules or pay less. Had Plaintiff Holmes and the California Class known that SunPower

2

lacked evidence to claim that the Solar Modules would remain defect free for 25 years or

3

that the Solar Modules were defective, they would not have purchased or acquired the

4

Solar Modules or would have paid less for them.

5

191. Plaintiff Holmes and the California Class are reasonable consumers who do

6

not expect the microinverters installed in their Solar Modules to exhibit the defects in the

7

microinverter described herein. This is the reasonable and objective consumer

8

expectation relating to a Solar Module’s microinverter.

9
10
11
12

192. Because of SunPower’s conduct Plaintiff Holmes and the California Class
were harmed and suffered actual damages.
193. As a direct and proximate result of SunPower’s unfair or deceptive acts or
practices, Plaintiff Holmes and the California Class have suffered actual damages.

13

194. Plaintiff Holmes and the California Class are entitled to equitable relief.

14

195. Plaintiff Holmes and the California Class provided SunPower with notice of

15
16

its violations of the CLRA pursuant prior to filing this Complaint.

18

COUNT SIX
Violations of the California Unfair Competition Law
Cal. Civ. Code § 17200, et seq.
196. Plaintiffs reallege and incorporate by reference the preceding allegations.

19

197. Plaintiff Holmes brings Count Six against SunPower individually and on

17

20

behalf of the California Class.

21

198. California Business & Professions Code § 17200 prohibits acts of “unfair

22

competition,” including any “unlawful, unfair or fraudulent business act or practice” and

23

“unfair, deceptive, untrue or misleading advertising.”

24

199. The acts and practices of SunPower as alleged herein constitute “unfair”

25

business acts and practices under the UCL in that SunPower’s conduct is unconscionable,

26

immoral, deceptive, unfair, illegal, unethical, oppressive, and/or unscrupulous.

27

200. Plaintiffs allege that SunPower has, in the course of its business and the

28

course of trade or commerce, undertaken and engaged in unfair business acts and
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1

practices under the UCL by failing to disclose and actively concealing its knowledge of

2

the defect in the microinverters incorporated in the Solar Modules, and by intentionally

3

and knowingly misrepresenting material facts regarding the Solar Modules with the intent

4

to mislead.

5

201. These acts also constitute “fraudulent” business acts and practices under the

6

UCL in that SunPower’s conduct is false, misleading, and has a tendency to deceive the

7

California Class and the general public.

8

202. The above-described unfair business acts or practices presented a threat and

9

likelihood of harm and deception to Plaintiff Holmes and the California Class in that

10

SunPower has systematically perpetrated the unfair conduct upon members of the public

11

by engaging in the conduct described herein.

12

203. Because of their reliance on SunPower’s misrepresentations and omissions

13

of material facts concerning the Solar Modules, Plaintiff Holmes and the California Class

14

have suffered an ascertainable loss of money, property, and/or value and were harmed

15

and suffered actual damages.

16

204. SunPower owed Plaintiff Holmes and the California Class a duty to disclose

17

the true information concerning the microinverter defect because, as Plaintiffs allege on

18

information and belief, SunPower:

19

i.

Possessed exclusive knowledge of the microinverter defect;

20

ii.

Concealed its knowledge of the microinverter defect from Plaintiff Holmes
and the California Class; and/or

21
22

iii.

Made incomplete representations about the reliability and quality of the

23

Solar Modules and microinverters generally, while withholding material

24

facts from Plaintiff Holmes and the California Class that contradicted these

25

representations.

26

205. Had Plaintiff Holmes and the California Class been aware of the

27

microinverter defect, SunPower’s disregard for ensuring that the product would not fail

28

and would continue to produce usable energy, or that SunPower lacked evidence for its
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1

claim that the Solar Modules would remain free of defects in materials and workmanship

2

under normal application and would meet performance specifications or 25 years,

3

Plaintiff Holmes and the California Class either would not have paid as much for their

4

Solar Modules as they did or would not have purchased them at all. In addition, had

5

SunPower disclosed its knowledge of the microinverter defect, Plaintiff Holmes and the

6

California Class could have taken appropriate steps to minimize their losses from the

7

eventual failure of the microinverters in the Solar Modules. Plaintiff Holmes and the

8

California Class did not receive the benefit of their bargain as a result of SunPower’s

9

misconduct.

10
11

206. The gravity of harm resulting from SunPower’s unfair conduct outweighs
any potential utility.

12

207. The harm from SunPower’s conduct was not reasonably avoidable by

13

Plaintiffs and the California Class because only SunPower was aware of the true facts

14

concerning its defective microinverters, and SunPower did not disclose them in a timely

15

manner.

16

208. Plaintiff Holmes and the California Class have suffered injury in fact and

17

have lost money as a direct and proximate result of SunPower’s fraudulent business acts

18

or practices.

19

209. Through its unfair conduct, SunPower acquired money that Plaintiff Holmes

20

and the California Class once had an ownership interest in either directly or through

21

authorized SunPower dealers.

22

210. Plaintiff Holmes and the California Class accordingly seek appropriate relief

23

under the UCL, including (a) restitution in full and disgorgement of all profits relating to

24

the above-described unfair business acts or practices, and (b) such orders or judgments

25

as may be necessary to enjoin SunPower from continuing its unfair practices. Plaintiffs

26

also seek reasonable attorneys’ fees and costs under applicable law, including California

27

Code of Civil Procedure section 1021.5.

28
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1
2

COUNT SEVEN
Violations of California False Advertising Law
Cal. Bus. & Prof. Code § 17500, et seq.

3

211. Plaintiffs reallege and incorporate by reference the preceding allegations.

4

212. Plaintiff Holmes brings Count Seven against SunPower individually and on

5

behalf of the California Class.

6

213. California Bus. & Prof. Code § 17500 states: “It is unlawful for

7

any…corporation…with intent directly or indirectly to dispose of real or personal

8

property…to induce the public to enter into any obligation relating thereto, to make or

9

disseminate or cause to be made or disseminated before the public in this state,…in any

10

newspaper or other publication, or any advertising device,…or in any other manner or

11

means whatever, including over the Internet, any statement…which is untrue or

12

misleading, and which is known, or which by the exercise of reasonable care should be

13

known, to be untrue or misleading….”

14

214. As alleged herein, SunPower caused to be made or disseminated through

15

California and the United States, through advertising, marketing and other publications,

16

statements that were untrue or misleading, and which were known, or which by the

17

exercise of reasonable care should have been known to SunPower, to be untrue and

18

misleading to consumers, including Plaintiff Holmes and the California Class.

19

215. SunPower has violated § 17500 because the misrepresentations and

20

omissions regarding the quality, reliability and performance of its Solar Modules were

21

material and likely to deceive a reasonable consumer.

22

216. Plaintiff Holmes and the California Class have suffered an injury in fact,

23

including the loss of money or property, as a result of SunPower’s unfair, unlawful,

24

and/or deceptive practices. In purchasing the Solar Modules, Plaintiff Holmes and the

25

California Class members relied on the misrepresentations and/or omissions of SunPower

26

with respect to the quality, reliability and performance of SunPower’s Solar Modules.

27

SunPower’s representations turned out not to be true because the microinverters in the

28

Solar Modules were defective and prematurely fail or degrade. Had Plaintiff Holmes and
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1

the California Class known this, or that SunPower lacked evidence to support its claims

2

about the Solar Modules, Plaintiff Holmes and the California Class would not have

3

purchased the Solar Modules, or would not have paid the prices they paid. Accordingly,

4

Plaintiff Holmes and the California Class members overpaid for their Solar Modules and

5

did not receive the benefit of their bargain.

6
7

217. All of the wrongful conduct alleged herein occurred, in the conduct of
SunPower’s business.

8

218. Plaintiff Holmes, individually and on behalf of the California Class, requests

9

that this Court enter such orders or judgments as may be necessary to restore to Plaintiff

10

Holmes and the California Class any money SunPower acquired by violation of

11

California Bus. & Prof. Code § 17500, et seq., including restitution and/or restitutionary

12

disgorgement, and for such other relief set forth below.

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

COUNT EIGHT
Negligence
219. Plaintiffs reallege and incorporate by reference the preceding allegations.
220. Plaintiffs bring Count Nine against SunPower individually and on behalf of
the Classes.
221. SunPower designed, developed, formulated, tested, manufactured and sold
the Solar Modules with the microinverters for use and installation on homes and other
structures.
222. SunPower was negligent in that it failed to use ordinary and reasonable care
when it designed, developed, formulated, tested, manufactured and sold Solar Modules
with the defective microinverters.
223. SunPower owed a duty to the consuming public to design, develop,
formulate, test, and manufacture a product reasonably free of defect. SunPower further
had a duty not to put defective products such as its Solar Modules with the defective
microinverters on the market.

28
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1

224. Plaintiffs allege that at the time SunPower sold its Solar Modules, SunPower

2

was aware, or reasonably should have been aware, of the foreseeable risks associated with

3

the installation of the Solar Modules with the defective microinverters.

4
5

225. The injuries sustained by Plaintiffs and the Class members could have been
reasonably foreseen by SunPower.

6

226. As a direct and proximate result of SunPower’s negligent acts and/or

7

omissions, Plaintiffs and the Class members have incurred damages in an amount to be

8

proven at trial.

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

COUNT NINE
Unjust Enrichment
227. Plaintiffs reallege and incorporate by reference the preceding allegations.
228. Plaintiffs bring Count Ten against SunPower individually and on behalf of
the Classes.
229. SunPower has received and retained a benefit from Plaintiffs and the Class
members and inequity has resulted.
230. SunPower benefitted through its unjust conduct, by selling Solar Modules
with a concealed defect in the microinverters, at a profit for more than these Solar
Modules were worth to Plaintiffs and Class members, who overpaid for these products,
and/or would not have purchased these products at all; and who have been forced to pay
other costs.
231. Plaintiffs allege that it is inequitable for SunPower to retain these benefits.
232. Plaintiffs allege that Plaintiffs and the Class members do not have an
adequate remedy at law.
233. Plaintiffs allege that because of SunPower’s conduct, the amount of its
unjust enrichment should be disgorged in an amount to be proven at trial.
COUNT TEN
Declaratory Relief
234. Plaintiffs reallege and incorporate by reference the preceding allegations.

28
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235. Plaintiffs bring Count Eleven against SunPower individually and on behalf

1
2

of the Classes.
236. Upon information and belief, Plaintiffs allege there is an actual controversy

3
4

between SunPower and Plaintiffs concerning:

5

i.

whether the microinverters in the Solar Modules are defective;

6

ii.

whether SunPower knew or should have known of the defect in the
microinverters; and

7

iii.

8

whether SunPower has an obligation to notify its customers that the
microinverters in the Solar Modules are defective and, as a result, may

9

not produce power at the expected level of performance.

10
11

237. Plaintiffs seek a declaration that the microinverters in the Solar Modules are

12

defective as alleged herein. The defective nature of the Solar Modules’ microinverters is

13

material and requires disclosure to all persons who purchased or own the Solar Modules.

14

238. The declaratory relief requested herein will generate common answers that

15

will settle the controversy related to the alleged defective nature of the microinverters in

16

the Solar Modules and the reasons for their failure. There is an economy to resolving

17

these issues as they have the potential to eliminate the need for continued and repeated

18

litigation.

19

IX.

20
21
22

PRAYER FOR RELIEF
239. Plaintiffs, individually and on behalf of the Class members, respectfully

request the Court to enter judgment against SunPower, as follows:
A.

An order certifying the Classes, designating Plaintiffs as the named

23

representatives of the Classes as set forth herein, designating the undersigned counsel as

24

Class Counsel, and making such further orders for the protection of the members of the

25

Class members as the Court deems appropriate;

26

B.

A declaration that the microinverters in the Solar Modules are defective;

27
28
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C.

1

An order enjoining SunPower to desist from further deceptive practices with

2

respect to the Solar Modules and the microinverters and such other injunctive relief that

3

the Court deems just and proper;
D.

4

An award to Plaintiffs and the Class members of compensatory, exemplary,

5

and punitive remedies and damages, and all available statutory penalties, including

6

interest, in an amount to be proven at trial;
E.

7

A SunPower-funded program, using transparent, consistent, and reasonable

8

protocols, under which all property damage, out-of-pocket. and loss-of-use expenses and

9

damages associated with the defective microinverters in the Solar Modules, and the

10

replacement of the microinverters in the Solar Modules, can be made and paid, such that

11

SunPower, and not the Class members, absorbs all economic losses and expenses fairly

12

traceable to the defective microinverters in the Solar Modules;
F.

13

A declaration that SunPower must disgorge, for the benefit of Plaintiffs and

14

the Class members, all of the ill-gotten profits that SunPower received from the sale of

15

the Solar Modules with the defective microinverters, or make full restitution to Plaintiffs

16

and the Class members;

17

G.

An award of attorneys’ fees and costs, as allowed by law;

18

H.

An award of prejudgment and post-judgment interest, as provided by law;

19

I.

Leave to amend this Complaint to conform to the evidence produced during

20

discovery and at trial; and
J.

21
22
23
24
25
26
27
28

X.

Such other relief as may be appropriate under the circumstances.

DEMAND FOR JURY TRIAL
Plaintiffs demand a jury trial as to all issues triable by a jury.

Dated: July 9, 2021

/s/ Sophia M. Rios
Sophia M. Rios (SBN 305801)
BERGER MONTAGUE PC
401 B Street, Suite 2000
San Diego, CA 92101
Tel: (619) 489-0300
Email: srios@bm.net
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1
2
3
4
5
6
7
8
9
10
11

Shanon J. Carson*
Glen L. Abramson*
Jeffrey L. Osterwise*
Amey J. Park*
BERGER MONTAGUE PC
1818 Market Street, Suite 3600
Philadelphia, PA 19103
Telephone: (215) 875-4656
Facsimile: (215) 875-4604
Email: scarson@bm.net
gabramson@bm.net
josterwise@bm.net
apark@bm.net
*pro hac vice forthcoming

12
13
14

Counsel for Plaintiffs and the Proposed
Classes

15
16
17
18
19
20
21
22
23
24
25
26
27
28
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SETTLEMENT AGREEMENT
EXHIBIT B

THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA
WEISS, ET AL. V. SUNPOWER CORPORATION, NO. 21CV384151

CLAIM FORM
TO RECEIVE PAYMENTS RELATED TO SOLAR PANELS
WITH GENERATION 3.0 MICROINVERTERS
INSTRUCTIONS
This claim form is for purchasers of SunPower photovoltaic panels manufactured between approximately July
2015 and December 2016 that contain or previously contained certain factory integrated Generation 3.0
microinverters (the “Covered Solar Panels”) or persons who currently own a residence on which the Covered
Solar Panels are installed, as described in the attached Notice of Proposed Class Action Settlement. You may be
eligible for benefits from SunPower as a result of a class action settlement. To receive a payment from the
settlement, you must complete and submit this form.
For a full description of available benefits and eligible models, visit [insert].
How To Complete This Claim Form
1. There are three ways to submit this claim form to the Settlement Administrator: (a) online
at
the
settlement website, [insert]; (b) by email to [insert email address]; or (c) by U.S. Mail sent to the following
address: [insert address]. If you submit your claim by U.S. mail, make sure to include the completed and
signed claim form and all supporting materials in one envelope.
2. All questions below must be answered. Please type or print your responses in ink. Write “Not Applicable” if
the question does not apply to you.
3. If you received this Notice by direct mail or email, then SunPower’s records indicate that you are a potential
Settlement Class Member because you purchased Covered Solar Panels or currently own a residence on which
Covered Solar Panels are installed. To make a claim and be eligible for payment, one or more of the following
must apply:
a. You experienced lost or reduced power production from the Covered Solar Modules;
b. You experienced property damage to your residence / site due to repair or replacement of the
Subject Microinverters in the Covered Solar Panels; and/or
c. You experienced loss of solar renewable energy credits or other financial incentives.
4. Please keep a copy of your claim form. No supporting documentation is required. Materials submitted will
not be returned.
5. If the Settlement Administrator has any questions regarding your claim after it is submitted, you will be
notified by mail and/or email. You must respond to any request by the Settlement Administrator for additional
information. If you do not respond, the settlement administrator will be unable to process your claim, and you
will waive your right to receive money under the Settlement.
1

6. If you have any questions, please contact the Settlement Administrator by email at [insert] or by telephone at
1-###-###-####, or send your question to the Settlement Administrator by U.S. mail using the address above.
7. You must notify the Settlement Administrator if your address changes. If you do not, you may not
receive your payment.
Deadline
Your claim must be submitted to the Settlement Administrator by [deadline].
After You Submit Your Claim
If you submit your claim online at [insert] or by email, then you will receive an electronic confirmation that your
claim has been received.
If you submit your claim by U.S. mail, you will not receive an acknowledgment of receipt from the Settlement
Administrator. If you want to be assured that your claim form received, please use a shipping method that
provides delivery confirmation.
It will take several months for the Settlement Administrator to process your claim. Please check the settlement
website for updates. If you are contacted by the Settlement Administrator, please respond promptly.

Your claim must
be postmarked
by:
XXXXXX

THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA
WEISS, ET AL. V. SUNPOWER CORPORATION, NO. 21CV384151

[xxx]

Claim Form

I. YOUR CONTACT INFORMATION AND MAILING ADDRESS
Provide your name and contact information below. You must notify the Settlement Administrator if your
contact information changes after you submit this form.
First Name

Last Name

Street Address

City
(

)

Home Phone

State
(

)

Cell Phone

2

Zip Code
(

)

-

Work Phone

Email Address
Please enter your
Notice ID #
II. INFORMATION ABOUT YOUR SOLAR PANELS

Number of SunPower Solar Panels that you
purchased and/or that are installed at your
residence

Address of the Residence / Site Where the SunPower Covered Solar Panels Are Installed

Select ONE of the following that applies to you:
I purchased, not leased, a SunPower residential solar system containing the Covered Solar Modules
with the Subject Microinverters. I currently own the residence on which the purchased Covered Solar
Modules are installed.
I purchased, not leased, a SunPower residential solar system containing the Covered Solar Panels with
the Subject Microinverters. I formerly owned the residence on which the purchased Covered Solar
Modules are installed.
I did not purchase a SunPower residential solar system containing the Covered Solar Panels. However,
I currently own a residence on which Covered Solar Panels, purchased by someone other than me,
are installed.
If none of the above apply to you, then please STOP as you are not a Settlement Class Member entitled to
compensation under the Settlement.
III. INFORMATION ABOUT YOUR LOSS OR DAMAGE
Select ALL of the following that apply to you. You must select at least one box to be eligible for a claim
payment.
Before the Subject Microinverters in my Covered Solar Panels were replaced, I experienced lost or
reduced power production from my Covered Solar Panels.
I experienced property damage to my residence or site due to repair or replacement of the Subject
Microinverters in the Covered Solar Panels, including but not limited to roof damage.
Before the Subject Microinverters in my Covered Solar Panels were retrofitted, I lost solar renewable
energy credits (SRECs) or other financial incentives.
3

IV. VERIFICATION AND ATTESTATION UNDER OATH
By signing below and submitting this Claim Form, I hereby swear under oath that (1) I am a resident of the
U.S. or its territories; (2) I am the person identified above and the information provided in this Claim Form is,
to the best of my knowledge, true and correct, and (3) I have not submitted another claim in connection with
this Settlement and know of no other person having done so on my behalf.
___________________________________
Your signature

Date:

MM

DD

YYYY

___________________________________
Your name
REMINDER CHECKLIST
1. Please check and make sure you answered all the questions on the claim form as requested.
2. Please check and make sure that you signed and dated the claim form.
3. Please keep a copy of your completed claim form for your own records.
4. If you desire an acknowledgment of receipt of your claim form, please submit your claim form online utilizing
the settlement website, [insert], or use a form of mailing that will provide you with a return receipt.
5. If you move or change addresses while your claim is pending, or if the Notice of Settlement was sent to you
at an old or incorrect address, please make sure you provide the settlement administrator with your correct
updated address to make sure you receive any payment owed to you under the Settlement.
6. If you have any questions, please first refer to the settlement website, [insert]. You may also contact the
settlement administrator by calling the toll-free number, 1-###-###-####, by email to [insert], or by writing
via U.S. mail addressed to [insert address].
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SETTLEMENT AGREEMENT
EXHIBIT C

NOTICE OF PROPOSED CLASS ACTION SETTLEMENT
THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA
WEISS, ET AL. V. SUNPOWER CORPORATION, NO. 21CV384151
The Superior Court of the State of California authorized this notice.
This is not a solicitation from a lawyer.
Para una notificacion en Espanol, visitor www.microinvertersettlement.com

If You Purchased Or Own Certain SunPower Residential Solar
Modules Identified Below, Your Rights May Be Affected By A Class
Action Settlement
•

You are receiving this Notice of Proposed Class Action Settlement (“Notice”) because
SunPower Corporation’s (“SunPower”) records show that you may have purchased or own
SunPower residential Solar Modules manufactured between approximately July 2015 and
December 2016 that contain or previously contained certain factory-integrated Generation 3.0
microinverters. You may be eligible to have SunPower, at no cost to you, replace the
microinverters in your Solar Modules with new microinverters if they have not already been
replaced, and you may also qualify for a cash payment as a result of a class action settlement.

•

This lawsuit is brought by Plaintiffs Max Weiss, Lezley Holmes, Sebastien Tardif, and John
Maczynski (collectively, “Plaintiffs”) against SunPower, alleging that SunPower
manufactured, marketed, and sold for residential use, Solar Modules with factory-integrated
Generation 3.0 microinverters containing a component part manufactured by a third-party,
which Plaintiffs allege is defective (the “Subject Microinverters”). The Solar Modules were
manufactured between approximately July 2015 and December 2016.

•

SunPower denies the allegations in the lawsuit and denies any wrongdoing or liability.
SunPower has agreed to settle the lawsuit to avoid burdensome and costly litigation and
disruption to its business operations.

•

Settlement Class Members may submit claims for cash payments. The Plan of Allocation for
cash payments to Settlement Class Members who submit a valid and timely Claim Form is
described in detail below.

•

You can make a claim online at the Settlement Website, www.microinvertersettlement.com,
or you can submit your claim by email to [insert address] or by U.S. mail to [insert address].

•

The Settlement has been preliminarily approved by the Court. This Notice provides
information about the Settlement and your options as a Settlement Class Member. Please read
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this Notice carefully because it affects your legal rights. The court authorized the sending of
this Notice to you. This is not a solicitation.
SUMMARY OF YOUR LEGAL RIGHTS AND OPTIONS
SUBMIT A CLAIM

This is the only way for you to get a cash payment from
the Settlement for alleged economic loss related to the
performance and/or replacement of the Subject
Microinverters in your Solar Modules. If you are a
Class Member, you will be bound by the Settlement and
you will give up any rights you may have related to this
case.

[Deadline]

EXCLUDE
YOURSELF

Get no payment. This option allows you to retain any
rights you otherwise may have related to this case. If
you opt out, you will not be bound by any terms of the
Settlement, but you will also not be entitled to submit a
claim for benefits from the Settlement.

[Deadline]

COMMENT ON OR

You can write to the Court about why you like or do not
like the Settlement. Whether or not you write to the
Court, you may attend, with or without your own
attorney, the Final Approval Hearing on [Hearing Date]
to make an oral statement about or objection to the
Settlement. At the Final Approval Hearing the Court
will decide whether to grant final approval of the
Settlement.

[Deadline]

If you are a Class Member and do not submit a claim
form, you will not be eligible to receive a cash payment
under the Settlement, and you will give up any rights
you may have related to the lawsuit. However, you will
still have the opportunity to have the Subject
Microinverters in your Solar Modules replaced with
new microinverters (if they have not already been
replaced), provided you cooperate and allow SunPower
reasonable site access.

No Deadline

OBJECT TO THE

SETTLEMENT
AND/OR ATTEND A
HEARING

DO NOTHING

•

DEADLINE

Please note that payments will be made only if the Court grants final approval and the
Settlement becomes effective. The date and time of the Final Approval Hearing is subject to
modification by the Court, so check www.microinvertersettlement.com for updates.
•

If you have any questions about this Notice, the proposed Settlement, or your eligibility to
participate in the Settlement, please DO NOT contact the Court, SunPower, or its legal
counsel. All such questions should be directed to the Settlement Administrator (see
paragraphs
below). You may also contact Class Counsel (see paragraph below).

2

•

If you have any repair or replacement inquiries regarding the Subject Microinverters in
your Solar Modules, please direct your inquiries to SunPower’s dedicated customer care
service line provided under the Settlement, at 1-888-721-0290
.
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BASIC INFORMATION
1. Why did I get this Notice of Proposed Class Action Settlement?
You received this Notice because SunPower’s records show that you are likely a “Settlement Class
Member” meaning that you purchased, for residential use through a cash or financed transaction,
one or more SunPower photovoltaic Modules (“Covered Solar Modules”) with the Subject
Microinverters and currently own or formerly owned a residence on which the Covered Solar
Modules are installed, or you are the current owner of any such residence.
The “Subject Microinverters” are factory-integrated Generation 3.0 microinverters with serial
numbers beginning with 4140515xxxx and 4140516xxxx. The Subject Microinverters were
produced by a third-party manufacturer in 2015 and 2016 and installed in photovoltaic modules
manufactured by SunPower from July 2015 to December 2016 and sold for residential use. This
Settlement only pertains to Covered Solar Modules that were sold with the Subject Microinverters
installed in them. The Covered Solar Modules were included in SunPower “Equinox” systems
with panel model numbers SPR-E20-327-C-AC, SPR-E19-320-C-AC, SPR-E18-305-C-AC,
SPR-X22-360-C-AC, SPR-X21-350-BLK-C-AC, SPR-X21-345-C-AC, SPR-X21-335-C-AC,
SPR-X21-335-BLK-C-AC, and SPR-X20-327-BLK-C-AC.
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You may be eligible to receive a cash payment if you submit a Claim Form to the Settlement
Administrator in the manner described below.
The Court overseeing the Litigation authorized this Notice to inform you about the Settlement and
your options before the Court decides whether to grant final approval of the Settlement. Further
information about the Settlement can be found at www.microinvertersettlement.com.
The Plaintiffs in this lawsuit are Max Weiss, Lezley Holmes, Sebastien Tardif, and John
Maczynski. The company they sued, SunPower Corporation, is the Defendant.
2. What is this lawsuit about?
Plaintiffs allege that the Solar Modules that SunPower manufactured, marketed, and sold with the
factory integrated Subject Microinverters are defective in that the Subject Microinverters
contained a defective component part manufactured by a third-party that causes the Subject
Microinverters to prematurely degrade and cease to function at the expected level within a few
years of installation, and long before the end of their claimed useful life. Plaintiffs allege that they
and Settlement Class Members suffered economic losses as a result of the defective Subject
Microinverters, including because the Solar Modules generate less power than expected. Thus,
consumers may be required to pay higher electric utility bills and lose the opportunity to earn
valuable incentives, including in some states, Solar Renewable Energy Credits (“SRECs”).
Plaintiffs also allege that SunPower’s efforts to repair or replace the defective Subject
Microinverters caused property damage to their and other Settlement Class Members’ homes.
SunPower denies the allegations and claims in the lawsuit, denies that it engaged in any wrongful
or unlawful conduct, and denies that Plaintiffs or the Settlement Class have suffered any
recoverable damages. SunPower contends that the microinverter issue impacts or potentially
impacts a relatively small number of residential solar Modules manufactured through December
2016. SunPower contends that the microinverter issue is due to a component part manufactured
by a third-party company, which component causes or may cause the Subject Microinverters to
degrade, resulting in random and intermittent decrease in energy production from the Solar
Modules containing the Subject Microinverters. The issue only impacts performance, it is not a
safety issue. In 2017, SunPower began proactively replacing Subject Microinverters contained in
Solar Modules. SunPower expects replacement of all Subject Microinverters contained in Solar
Modules to be completed by June 30, 2021, subject to certain exceptions.
Both parties have agreed to this Settlement and the terms of the Settlement are summarized in this
Notice. You can read the Settlement Agreement in full at www.microinvertersettlement.com.
3. What is a class action?
In a class action, the Plaintiffs act as the “class representatives” and file a lawsuit individually and
on behalf of other people who have similar claims. This group of people is called the “class” and
the people in the class are the “class members.” One court resolves the contested issues in the
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lawsuit for all class members, except for people who exclude themselves from the class. In this
case, the presiding judge is the Honorable Sunil R. Kulkarni of the Superior Court of the State of
California, in and for the County of Santa Clara.
4. Why is there a Settlement?
The Court did not decide in favor of Plaintiffs or SunPower. The Settlement is not an admission
of wrongdoing by SunPower or that Plaintiffs’ claims lack merit, and this Notice does not mean
the Court has expressed an opinion as to the merits of any claims or defenses in the lawsuit. The
parties engaged in over eighteen months of negotiations, exchanged relevant evidence, consulted
with experts, and participated in mediation overseen by an experienced mediator. The Settlement
avoids the costs and risks of continued litigation and a trial, avoids disruption to SunPower’s
business operations, and provides certain compensation for Settlement Class Members without the
delay and uncertainty of trial. Plaintiffs and their counsel believe the Settlement is in the best
interests of the Settlement Class Members.
WHO IS IN THE SETTLEMENT
5. Who is in the Settlement?
You are a Settlement Class Member if you are a U.S. resident and purchased, for residential use
through a cash or financed transaction, one or more SunPower Solar Modules with factory
integrated Subject Microinverters and currently own or formerly owned a residence on which the
SunPower Solar Modules are installed, or if you are a current owner of any such residence. The
Settlement does not cover Solar Modules that are leased (rather than purchased or financed). As
discussed above, the “Subject Microinverters” are factory-integrated Generation 3.0
microinverters with serial numbers beginning with 4140515xxxx and 4140516xxxx. The Subject
Microinverters were produced by a third-party manufacturer in 2015 and 2016 and installed in
photovoltaic modules manufactured by SunPower from July 2015 to December 2016 and sold for
residential use. The Covered Solar Modules were included in SunPower “Equinox” systems with
panel model numbers SPR-E20-327-C-AC, SPR-E19-320-C-AC, SPR-E18-305-C-AC, SPR-X22360-C-AC, SPR-X21-350-BLK-C-AC, SPR-X21-345-C-AC, SPR-X21-335-C-AC, SPR-X21335-BLK-C-AC, and SPR-X20-327-BLK-C-AC.
6. What should I do if I am still not sure whether I am included as a Settlement
Class Member?
If you received this Notice by direct mail, then SunPower’s records indicate that you are a potential
Settlement Class Member. If you are not sure whether you are included in the Settlement Class,
including whether your system includes Covered Solar Modules that are part of this settlement,
you can ask for free help by emailing the Settlement Administrator at [insert email address] or
calling the Settlement Administrator at [XXX-XXX-XXXX] for more information.
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THE SETTLEMENT BENEFITS
7. What benefits does the Settlement provide?
SunPower has agreed to pay certain cash payments to Settlement Class Members, but to receive
a payment, you must submit a Claim Form on or before [insert deadline].
To submit a claim, you must use the Claim Form provided with this Notice. You can also get a
Claim Form at www.microinvertersettlement.com. For more information about your claim
options, see Question 8 below, as well as the Claim Form and Settlement Agreement available at
the Settlement Website.
Pursuant to the Settlement Agreement, in addition to paying Settlement Class Members who
qualify for a payment, SunPower will also implement the following:
1. Enhanced Customer Care Measures: SunPower will create and maintain through
December 31, 2021, a dedicated customer care program (“Enhanced Customer Care
Program”) to address, on a timely and expedited basis, Settlement Class Members’
inquiries made via telephone, email, and/or mail, relating to their Solar Modules’
performance related to the Subject Microinverters. The Enhanced Customer Care Program
will also assist with scheduling and completing retrofits of the Subject Microinverters. The
Enhanced Customer Care Program will have live operator support during the hours of 9:00
am CT – 5:00 pm CT on non-holiday business days and will respond to after-hours calls
or emails provided within one (1) business day;
2. Retrofitting of Subject Microinverters: SunPower has already retrofitted most
customers’ Covered Solar Modules to replace the Subject Microinverters with new
microinverters. To the extent it has not already done so, SunPower will retrofit all
Settlement Class Members’ Covered Solar Modules with new microinverters, regardless
of whether the Subject Microinverters are exhibiting any underperformance. SunPower
will complete the replacement of the remaining Subject Microinverters at each residential
site where they were installed by June 30, 2021, subject to certain exceptions.
8. Who can get money from the Settlement, and how much?
Settlement Class Members may submit a Claim Form to receive a cash payment if they
experienced one or more of the following:
(i)

lost or reduced power production from their Covered Solar Modules;

(ii)

property damage to their residence / site due to repair or replacement of the Subject
Microinverters in the Covered Solar Modules; and/or

(iii)

loss of solar renewable energy credits or other government financial incentives.
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If the Court grants final approval of the Settlement, SunPower will pay $4,750,000.00 into a
Qualified Settlement Fund. The Settlement Fund will be used to pay Class Counsel’s attorneys’
fees and costs, settlement administration costs, service awards to the Class Representatives, and to
make payments to Eligible Claimants who submit a timely and valid Claim Form, all subject to
the approval of the Court. The maximum estimated amounts for the deductions from the
$4,750,000.00 million Settlement Fund are as follows: Class Counsel’s attorneys’ fees
($1,583,333.33), costs ($50,000), notice and administration expenses ($130,000.00) and Service
Awards ($40,000).
After these fees and costs are deducted from the Settlement Fund, the remaining funds
(approximately $2,946,666.67) will be divided among the Eligible Claimants who submit valid
Claim Forms in proportion to the number of Covered Solar Modules originally installed at their
residences. If the Court awards the maximum amount for each of the deductions described above
and each Settlement Class Member submits a valid and timely Claim Form, the average payment
per Settlement Class Member would be $173.52.
For information on how to submit a Claim Form, please refer to Question 10 below and the
Settlement Website, www.microinvertersettlement.com.
9. What claims am I releasing if I stay in the Settlement Class?
Unless you exclude yourself from the Settlement (see Question 16), you cannot sue, continue to
sue, or be part of any other lawsuit against SunPower about the performance or retrofitting of the
Subject Microinverters in the Solar Modules. The “Releases” section in the Settlement Agreement
describes the legal claims that you release if you remain in the Settlement Class. The Settlement
Agreement can be found at www.microinvertersettlement.com. Note that the only claims that are
being released in this Settlement are claims related to the Subject Microinverters that have been or
will be replaced by SunPower. You are not releasing any other claim regarding the Solar Modules,
and you are not releasing any warranty rights.
HOW TO GET A PAYMENT—MAKING A CLAIM
10. How do I submit a claim and get a cash payment?
To be eligible to receive a cash payment from this Settlement you must complete and submit a
valid and timely Claim Form. There are three (3) ways to do so. Your Claim Form may be
submitted:
(a) online at www.microinvertersettlement.com by following the instructions on submitting a
claim;
(b) by email to the Settlement Administrator using the email address [insert email address]; or
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(c) by U.S. mail to the Settlement Administrator using the address: [insert address].
You can contact the Settlement Administrator to request a Claim Form by telephone [8XX-XXXXXXX], email [email address], or U.S. mail at [insert address].
You are encouraged to complete and submit your Claim as soon as possible if you believe you
are entitled to a payment under the Settlement.
11. What is the deadline for submitting a claim?
Claims must be submitted electronically or postmarked no later than [DATE].
12. When will I get my payment?
The Court will hold a Final Approval Hearing on [DATE], to decide whether to approve the
Settlement. Updates about when payments will be made will be posted at the Settlement Website,
www.microinvertersettlement.com.
THE LAWYERS REPRESENTING YOU
13. Do I have a lawyer in the case?
Yes. The Court appointed the attorneys below to represent you and the Settlement Class. These
attorneys are called Class Counsel. You will not be charged for their services.
Shanon J. Carson, Esq.
Glen Abramson, Esq.
Jeff Osterwise, Esq.
Amey Park, Esq.
Berger Montague PC
1818 Market Street, Suite 3600
Philadelphia, PA 19103
Telephone: (215) 875-4656
Sophia Rios, Esq.
Berger Montague PC
401 B Street, Suite 2000
San Diego, CA 92101
Telephone: (619) 489-0300
Email: SunPowerSettlement@bm.net
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14. Should I get my own lawyer?
You do not need to hire your own lawyer because Class Counsel works for you. If you want your
own lawyer, you may hire one, but you are responsible for paying that lawyer.
15. How will the lawyers be paid?
Class Counsel, who have not been paid for their services in this Litigation, will seek the Court’s
approval of one-third of the Settlement Fund as attorneys’ fees (i.e., $1,583,333.33), and up to
$50,000 as reimbursement for out-of-pocket litigation costs that they advanced in pursuing the
Litigation. The fees will compensate Class Counsel for investigating the case, prosecuting the
Litigation, and negotiating and administering the Settlement. Class Counsel will also ask the Court
to approve a service award payment of up to $10,000 for each of the Class Representatives,
including Max Weiss, Lezley Holmes, Sebastien Tardif, and John Maczynski.
When Class Counsel’s motion for attorneys’ fees, expenses and service awards is filed with the
Court, it will be posted on the Settlement Website at www.microinvertersettlement.com.
EXCLUDING YOURSELF FROM THE SETTLEMENT
16. How do I opt out of the Settlement?
If you do not want to receive any benefits from the Settlement, and you want to keep your rights,
including your right to file your own individual lawsuit against SunPower related to the allegedly
defective Subject Microinverters, then you must take steps to exclude yourself from the Settlement
Class. This is called “opting out” of the Settlement Class. The deadline for requesting exclusion
from the Settlement is [DATE]. To opt out, you must mail a letter to the Settlement Administrator
at [insert address] that includes the following:
•
•
•

Your printed name;
A statement that says, “I wish to exclude myself from the Settlement Class in the SunPower
Class Action Settlement” (or substantially similar clear and unambiguous language); and
Your actual written signature.

If you opt out of the Settlement, you will not have any rights as a Settlement Class Member under
the Settlement; you will not receive any payment under the Settlement; you will not be bound by
any further orders or judgments in the Litigation; and you will keep whatever rights you have with
respect to this matter.
COMMENTING ON OR OBJECTING TO THE SETTLEMENT
17. How do I tell the Court if I object to the Settlement (or like the Settlement)?
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If you are a Settlement Class Member and do not opt out of the Settlement, you can comment on
the Settlement or make an objection. You cannot ask the Court to order a larger or different
settlement; the Court can only approve or deny the Settlement that is before the Court. If the Court
denies final approval of the Settlement, there will be no payments and the case will continue.
To object to the Settlement you must either timely mail a statement to the Settlement Administrator
stating that you object to the Settlement in Weiss v. SunPower Corporation, No. ___________
(_______),or object orally at the Final Approval Hearing. If you wish to submit a written
objection, your written objection must include:
•
•
•
•
•
•
•

Your printed full name;
Accompanying evidence demonstrating that you are a Settlement Class Member;
A detailed statement stating the objection and the specific aspect(s) of the Settlement being
challenged; the specific reason(s), if any, for each such objection, and including any evidence
and legal authority in support of the objection(s);
Any other supporting papers, materials, or briefs that the Settlement Class Member wishes the
Court to consider when reviewing the objection;
If you are represented by a lawyer, the name, address, telephone number, and email address of
your lawyer;
A statement of whether you and/or your lawyer intend to appear at the Final Approval Hearing;
and
Your actual written signature and date of signature.

To be valid, you must mail your objection by U.S. Mail and it must be postmarked no later than
[insert deadline] to [settlement administrator address].
If you wish to make an oral objection at the Final Approval Hearing, see Question 19 below.
18. What is the difference between objecting and excluding?
Objecting is telling the Court that you do not like something about the Settlement. You can object
to the Settlement only if you do not exclude yourself from the Settlement. Excluding yourself from
the Settlement is opting out and telling the Court that you do not want to be part of the Settlement.
If you opt out of the Settlement, you cannot object to it because it no longer affects you. You cannot
both opt out and object to the Settlement. Any statement or submission purporting or appearing to
be both an objection and opt-out shall be treated as a request for exclusion.
THE COURT’S FINAL APPROVAL HEARING
19. When is the Court’s Final Approval Hearing?
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The Court will hold a Final Approval Hearing at [time] on [date], at [insert address]. At the Final
Approval Hearing, the Court will consider whether the Settlement is fair, reasonable, and adequate.
If there are objections, the Court will consider them. The Court will also consider Class Counsel’s
motion for attorneys’ fees, expenses, and service awards to the Class Representatives.
The Court may reschedule the Final Approval Hearing or change any of the deadlines described
in this Notice. Be sure to check the Settlement Website, www.microinvertersettlement.com, for
any changes. You can also access the case docket via the Court’s Case Information Portal at
https://portal.scscourt.org.
Hearings before the judge overseeing this case are again being conducted in person. However,
remote appearances are still permitted, and are offered with the assistance of a third-party service
provider, CourtCall. If that remains the case at the time of the final fairness hearing, class members
who wish to appear at the final fairness hearing remotely should contact class counsel to arrange
an appearance through CourtCall, at least three days before the hearing if possible. Any CourtCall
fees for an appearance by an objecting class member shall be paid by class counsel.
If the Court approves the Settlement and enters a Final Approval Order and Judgment, the Final
Approval Order and Judgment will be posted to check the Settlement Website,
www.microinvertersettlement.com.
20. Do I have to come to the Final Approval Hearing?
No. Class Counsel will answer any questions the Court may have. You may attend at your own
expense if you wish. If you send an objection, you do not have to come to the Final Approval
Hearing to talk about it. If you mailed your written objection on time, the Court will consider it.
You may also pay your own lawyer to attend, but it is not necessary.
IF YOU DO NOTHING
21. What happens if I do nothing at all?
If you do nothing, you will receive no money from this Settlement, you will be bound by the
Settlement and all of its terms, including the release of claims, and you will give up your legal
remedies for the conduct alleged in the lawsuit. However, you will still have the opportunity to
have the Subject Microinverters in your Solar Modules replaced with new microinverters, provided
you cooperate and allow SunPower reasonable site access.
GETTING MORE INFORMATION
22. Are more details about the Settlement available?
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Yes. This Notice summarizes the basic terms of the proposed Settlement Agreement. You can
view the precise terms of the Settlement Agreement and other important case documents at
www.microinvertersettlement.com or by accessing the docket through the Court’s Case
Information Portal located at the following address https://portal.scscourt.org, or, subject to
COVID-19 closures, by visiting the office of the Clerk of the Court located at 191 North First
Street, San Jose, California 95113 between 8:30 am – 1:30 pm, Monday – Thursday and 8:30 am
– 12:00 pm on Friday, excluding court holidays. The Court’s business hours are subject to change,
so
please
refer
to
the
Court’s
website,
https://www.scscourt.org/general_info/contact/courthouses/dts.shtml or call (408) 882-2100 for
its current business hours.
PLEASE DO NOT TELEPHONE THE COURT, THE COURT CLERK’S OFFICE, OR
DEFENDANT’S COUNSEL REGARDING THIS SETTLEMENT OR THE CLAIM
PROCESS.
23. How do I get more information?
The Settlement Website, www.microinvertersettlement.com, contains all relevant information
about the Settlement, as well as all relevant documents such as the Settlement Agreement and
Claim Form. You can also call or write to the Settlement Administrator at [insert address and toll
free number]:
You can also request assistance from Class Counsel using the contact information set forth above.
Dated: _______________, 2021

By Order of the Court

THE HONORABLE SUNIL R. KULKARNI
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SETTLEMENT AGREEMENT
EXHIBIT D

1
2
3
4
5
6
7
8

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SANTA CLARA

9
10
11

Case No.: 21CV384151

MAX WEISS, LEZLEY HOLMES,
12 SEBASTIEN TARDIF, and JOHN
MACZYNSKI, individually and on behalf of
13 all others similarly situated,
14
15
16
17

[PROPOSED] ORDER
PRELIMINARILY APPROVING CLASS
ACTION SETTLEMENT

Plaintiffs,

Hon. Sunil R. Kulkarni
Dept. 1

v.
SUNPOWER CORPORATION,
Defendant.

18
19
20
21
22
23
24
25
26
27
28
-1-

ORDER PRELIMINARILY
APPROVING SETTLEMENT
CASE NO. 21CV384151

This is a putative class action concerning claims arising out of an alleged defective

1

2 component in certain residential solar panel modules manufactured by or for SunPower through
3 December 2016. Plaintiffs Max Weiss, Lezley Holmes, Sebastien Tardif, and John Maczynski
1
4 (collectively, “Plaintiffs”), individually and as proposed representatives of the Settlement Class,

5

and Defendant SunPower Corporation (“Sunpower” or “Defendant”), have entered into a

6

Settlement Agreement dated June 30, 2021 (the “Settlement Agreement”), providing for the
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settlement of this case (the “Settlement”).
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Plaintiffs have moved for, and Defendant has indicated that it does not oppose, entry of

9

this Order which, among other things, (a) preliminarily approves the Parties’ proposed

10

Settlement; (b) conditionally certifies the Settlement Class (defined below) for settlement

11

purposes only; (c) appoints the Settlement Administrator; (d) provides for Notice of the

12

Settlement to affected persons in accordance with the terms of the Settlement Agreement; (e)

13

establishes procedures for objections to, and exclusions from, the proposed Settlement, (f)

14

appoints Plaintiffs as Class Representatives and Plaintiffs’ counsel as Class Counsel for

15

settlement purposes only; and (g) sets a date for the Final Approval Hearing.

16

NOW THEREFORE, having considered the terms of the Settlement Agreement, the

17

Motion for Preliminary Approval, the supporting brief and declarations, argument of counsel,

18

and the entire record, the Court HEREBY MAKES THE FOLLOWING FINDINGS:
1.

19

This Court has jurisdiction over the subject matter of this Action pursuant to Cal.

20 Code Civ. Proc. § 410.10. This Court also has jurisdiction over all parties to this Action, including
21 all members of the Settlement Class, as defined in paragraph 4, below.
2.

22

The Court finds on a preliminary basis that the Settlement Agreement is

23 presumptively fair, reasonable, and adequate to the Class and, therefore meets the requirements
24 for preliminary approval. The Settlement is the product of non-collusive, extensive arm’s-length
25 negotiations between experienced counsel who were well informed of the strengths and
26
1

Unless otherwise explicitly defined herein, all capitalized terms have the same meanings as those set
forth in the Parties’ Settlement Agreement attached to the Declaration of Shanon J. Carson (“Carson
28 Decl.”) as Ex. A.
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weaknesses of litigation, including through significant ADR-related discovery, and whose

2

settlement negotiations included mediation supervised by the Honorable Ronald Sabraw (Ret.)

3

of JAMS. The Settlement confers substantial cash and non-cash benefits upon the Settlement

4

Class and avoids the costs, uncertainty, delays, and other risks associated with continued

5

litigation, trial, and/or appeal. The consideration provided to the Settlement Class under the

6

Settlement falls within the range of reasonable recovery when balanced against the risks and

7

delay of continuing the litigation.

8

3.

The Court finds solely in the context of and for limited purpose of this Settlement

9 that certification of the Settlement Class under Cal. Code of Civ. Proc. § 382 is appropriate
10 because, for the proposed settlement class, there is a well-defined community of interest in the
11

Settlement, the Settlement Class is so numerous that joinder would be impracticable, the

12

Settlement presents common issues of law and fact that predominate over any individual

13

questions, the named Plaintiffs and their counsel are adequate representatives of the Settlement

14

Class, and Plaintiffs’ claims are typical of the claims of the members of the Settlement Class.

15

Because the Action is being settled rather than litigated, the Court need not consider

16

manageability issues that might otherwise be presented by the trial of a class action involving the

17

issues in the Action. Likewise, the Court need not consider SunPower’s denial of Plaintiffs’

18

allegations or SunPower’s legal arguments and defenses, including without limitation defenses

19

to class certification and the merits of the claims in the Action, all of which are reserved for

20

SunPower in the event that the Settlement does not receive final approval or otherwise does not

21

become effective.

22

4.

The Court finds that the forms of proposed notice to the Settlement Class regarding

23 the pendency of the Action and of this Settlement, and the methods of giving notice to members
24 of the Settlement Class are reasonable. These forms and methods constitute the best notice
25 practicable under the circumstances and constitute valid, due, and sufficient notice of the
26 Settlement Class. They comply fully with the requirements of Cal. Code Civil Procedure § 382,
27 California Rules of Court 3.766 and 3.769, the California and United States Constitutions, and
28 other applicable law.
-3-
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5.

The Court finds that the manner of providing for opt-outs and objections is

2 reasonable and appropriate and satisfies the requirements of due process and the applicable
3 California rules.
4

As a result, for good cause appearing, IT IS HEREBY ORDERED THAT:

5

1.

This Order incorporates by reference the definitions in the Settlement Agreement,

6 and all capitalized terms used in this Order will have the same meanings as set forth in the
7 Settlement Agreement, unless otherwise defined in this Order.
8
9

2.

The Plaintiffs’ Motion to provisionally certify the Settlement Class is granted. The

Settlement Class is defined as follows:

15

All persons in the United States who purchased one or more Covered Solar
Modules for residential use through a cash or financed transaction from
SunPower or a SunPower authorized dealer and who currently own or
formerly owned a residence on which the purchased Covered Solar Modules
are installed, as well as any current owner of any such residence. For the
avoidance of doubt, the Settlement Class does not include persons in the
United States who leased Covered Solar Modules for residential use or who
currently own or formerly owned a residence on which leased Covered Solar
Modules are installed.

16

Plaintiffs are hereby appointed as Class Representatives of the Settlement Class and attorneys

17

Shanon J. Carson, Glen Abramson, Jeff Osterwise, Amey Park, and Sophia Rios of Berger

18

Montague PC are hereby appointed to represent the Settlement Class as Class Counsel.

10
11
12
13
14

19

3.

The Plaintiffs’ Motion to preliminarily approve the Settlement as memorialized in

20 the Settlement Agreement is granted.
21

4.

A.B. Data, Ltd. is appointed as Settlement Administrator. By accepting this

22 appointment, the Settlement Administrator has agreed to be subject to this Court’s jurisdiction
23 solely for the purposes of enforcement of the Settlement Administrator’s obligations under the
24 Settlement Agreement.
25

5.

The Court hereby approves, as to form and content, the proposed Notice of

26 Proposed Action Class Settlement. The Settlement Administrator shall mail and email the
27 proposed Notice of Proposed Class Action Settlement in the manner described in Section 4.3 of
28 the Settlement Agreement. Such Notice shall be substantially in the form of Exhibit C attached
-4-
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1

to the Settlement Agreement. Non-substantive changes may be made to the proposed Notice by

2

agreement of Parties without further order of this Court.

3

6.

All Settlement Class Members have the right to either opt out of or object to the

4 Settlement pursuant to the procedures and schedule set forth in Section 5.2 of the Settlement
5 Agreement. Thereby the Court hereby explicitly adopts and incorporates those processes as if
6 fully set forth herein. A member of the Settlement Class who submits a timely and valid request
7 for exclusion cannot object to the Settlement and is not eligible to receive a Settlement Payment,
8 and they shall not be bound by the Settlement and release of claims. Any Settlement Class
9 Member who does not submit a valid and timely written request for exclusion shall be bound by
10 the Settlement and all of its terms, including the release of claims, as well as all subsequent
11 proceedings, orders, and judgment in this Action.
12

7.

On the date established in paragraph 18 hereof, the Settlement Administrator is

13 directed to file with the Court a sworn declaration (a) confirming that Notice was sent to the
14 Settlement Class Members as required by Section 4.3 of the Settlement Agreement; and (b)
15 providing an accurate list of persons who opted out of the Settlement Class pursuant to Section
16 5.2 of the Settlement Agreement.
17

8.

A Final Approval Hearing shall be held before this Court on the date established in

18 paragraph 18 hereof to hear objections, if any, and determine (a) whether the proposed Settlement
19 and compromise of this Action as set forth in the Settlement Agreement is fair, reasonable, and
20 adequate to the Settlement Class Members and should be approved by the Court; (b) whether a
21 Final Judgment should be entered approving the Settlement; (c) whether a Final Judgment should
22 be entered and to determine whether the release of claims, as set forth in the Settlement
23 Agreement, should be approved; (d) the amount of attorneys’ fees and expenses to be paid to
24

Class Counsel; (e) the amount of the Service Payments to be paid to the Settlement Class

25

Representatives; and (f) such other matters as the Court may deem appropriate.

26

9.

Objections may be raised by following the procedures set forth in the Settlement

27

Agreement. As set forth in Section 5.3 of the Settlement Agreement, any interested person who

28

has not opted out of the Settlement Class may submit a written objection and any supporting
-5-
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1

materials by the objection deadline. All timely and properly submitted objections shall be

2

considered by the Court.

3

10.

Class Counsel’s request for approval of attorneys’ fees, costs and reimbursement

4 of expenses shall be filed on or before the date established in paragraph 18 hereof.
5

11.

All memoranda, declarations, and other evidence in support of the Motion for Final

6 Approval shall be filed on or before the dates established in paragraph 18 hereof.
7

12.

All proceedings in this Action other than such as may be necessary to carry out the

8 terms and conditions of this Order, or the responsibilities incidental thereto, are stayed and
9 suspended as between Plaintiffs and Defendant until further order of the Court.
10

13.

The Parties have advised the Court that there are, to their knowledge, no lawsuits

11 pending in any state or federal court or in any arbitral forum asserting class or collective claims
12 that would be foreclosed by Final Approval of this Settlement.
13

14.

The Court expressly reserves its right to adjourn or continue the Final Approval

14 Hearing from time to time without further notice other than to counsel of record, who shall
15 immediately update the Settlement Website with this information, and to approve the proposed
16 Settlement and request for approval of attorneys’ fees and expenses at or after the originally
17 scheduled Final Approval Hearing.
18

15.

The Court retains exclusive jurisdiction over the Action and all matters arising out

19 of or connected with the proposed Settlement.
20

16.

If the Court does not enter a Final Approval Order and Judgment, or if the Final

21 Judgment is reversed in whole or in part on appeal, or the Settlement is terminated pursuant to
22 its terms for any reason, certification of the Settlement Class will be vacated in its entirety and
23 the Parties will be returned to their positions status quo ante with respect to the Action as if the
24 Settlement had not been entered into. In addition, if the Final Approval Order and Judgment is
25 reversed in whole or in part on appeal, the release of claims set forth in Section 6 of the Settlement
26 Agreement shall not become effective.
27

17.

All materials and information provided by Defendant to the Settlement

28 Administrator with respect to the members of the Settlement Class shall be kept confidential and
-6-
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1

may be used only for purposes of providing the Notice of Proposed Class Action Settlement to

2

Settlement Class Members or administering the Settlement and for no other purpose whatsoever.

3

The Settlement Administrator is directed to limit access to such materials and information to

4

those persons who have a need to know such information to provide the Notice of the Settlement

5

Class.

6

18.

Pursuant to this Order, the schedule for dissemination of Notice, requesting

7 exclusion from or objecting to the proposed Settlement, briefing, and the Fairness Hearing, is as
8 follows:
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Event
Deadline for Defendant to implement
Enhanced Customer Care Program (5
business days after preliminary
approval is entered)
Deadline for Defendant to provide
class list and related information to
settlement administrator (5 business
days after preliminary approval is
entered)
Deadline for Defendant to wire funds
pursuant to Section 3.1 of the
Agreement (10 business days after
preliminary approval is entered)
Deadline for mail and email notice and
establishment of Settlement Website
(“Notice Date”) (21 days after
preliminary approval is entered)

Date

Deadline for filing Class Counsel’s
Motion for Attorneys’ Fees and Class
Representative Service Payments (30
days after Notice Date)
Deadline for Settlement Class
Members to opt out or object in writing
(60 days after Notice Date)
Deadline for Defendant to exercise
right to withdraw from Agreement (70
days after Notice Date)
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1
2
3
4
5
6
7
8
9
10
11
12
13

Deadline for filing Motion for Final
Approval (21 days before final
approval hearing)
Deadline for Settlement Administrator
to submit declaration (21 days before
final approval)
Deadline for Claims to be submitted
(14 days before final approval hearing)
Deadline for filing responses and
objections to Motion for Final
Approval (14 days before final
approval)
Deadline for filing reply in support of
Motion for Final Approval and
responding to objections (7 days before
final approval hearing)
Final Approval Hearing
(approximately 120 days after
preliminary approval is entered)

14 IT IS SO ORDERED.
15
16
17

Dated: __________________

Honorable Sunil R. Kulkarni
Judge of the Superior Court

18
19
20
21
22
23
24
25
26
27
28
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